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The Judicial Service Commission, Independence of Judges
and Enforcement of Human Rights in Kenya
Walter Ochieng
Human rights observance as a tenet of constitutional democracy
requires enforcement mechanisms. An independent and assertive
judiciary is indispensible in upholding human rights, since a judiciary
is established to ensure compliance with the law. Where courts defer to
a State organ, there is no means of ensuring that human rights
obligations  are  adhered  to  by  that  State  organ.  The  crux  of  this  paper’s  
argument is that human rights cannot be effectively enforced against
the Judicial Service Commission in Kenya, due to its power over
judges, arising from its role in the appointment, promotion and
discipline of judges.
Introduction
Where   a   country’s   Constitution   entrenches   judicial   independence,   the  
following determinants define the effectiveness of that constitutional
guarantee:1
[v]esting judicial functions exclusively on the judiciary,
qualifications for prospective judges, the independence of
the appointment process, the independence of the Judicial
Service Commissions, security of tenure, judicial
remuneration, promotion processes, disciplinary processes
and immunity from criminal and civil suits.

1

Fombad,   C.M,   ‘Challenges   to   constitutionalism   and   constitutional   rights   in  
Africa and the enabling role of political parties: Lessons and perspectives from
Southern  Africa,’  (2007)  55  American Journal of Comparative Law, 10
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My critique will be limited to the elements of appointment, promotion,
and disciplinary process of judges in Kenya. The question posed is
whether judges have adequate independence to enforce human rights
whenever allegations of violation are made against the Judicial Service
Commission (Commission or JSC). The paper argues that judges have
adopted a deferential attitude to the Commission, in order to avoid
antagonizing   it.   This   is   attributed   to   the   Commission’s   role   in   the  
appointment, promotion, and discipline of judges. The paper seeks to
demonstrate that this deferential approach renders enforceability of
rights in matters against the Commission illusory.
The paper will begin by introducing the concept of an independent
judiciary and reviewing the international framework for independence
of judges. Next, it interrogates the process of appointment, promotion
and discipline of judges in Kenya. This is followed by an overview of
the management and oversight role the Commission plays over the
judiciary, the performance of which brings the Commission within the
remit of judicial scrutiny for allegations of violation of human rights.
Thereafter, the paper will analyse the cases of Republic v. Judicial
Service Commission and Another (Colletta Case)2 and Federation of
Women Lawyers & 5 Others v. the Judicial Service Commission and
Another (Fida Case),3 as case studies of the validity of the contentions
of the illusory nature of the enforcement of human rights against the
Commission. Lastly, it will conclude by making recommendations on
how to guarantee independence of judges vis a vis the Commission.

2

Misc. Civ. Appl. No. 21 of 2005, [2006] eKLR
<http://www.kenyalaw.org/Downloads_FreeCases/pdf> accessed 15 March
2012
3
Petition 102 of 2011, [2011] eKLR
<http://www.kenyalaw.org/Downloads_FreeCases/pdf> accessed 27 February
2012
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The Concept of an Independent Judiciary and the International
Framework for Independence of Judges
An independent judiciary as a juridical concept has been defined as
‘One that is free to render justice on all issues of substantial legal and
constitutional importance, fairly, impartially, in accordance with the
law, without threat, fear of reprisal, intimidation or any other undue
influence or consideration’.4 Thus, judges, as members of the judiciary,
are envisaged to be free from any control or direction from any person
or authority.
Under internationally agreed principles, a variety of factors are seen as
prerequisites to ensuring that judges act free from the influence of any
outside interests.5 Transparent appointment and promotion processes
should be put in place to safeguard against improper motives, in order
to avoid situations where the appointing authority appoints only
persons who share its beliefs and would be unlikely to challenge its
acts.6 In addition, well-defined processes for removing judges from
office should be put in place to prevent vested interests from dismissing
judges in retaliation for unfavourable decisions and from using threats
of impeachment to pressure judges.7 Moreover, disciplinary procedures
should be administered fairly and objectively in order to protect judges
4

Supra, n 1.
Vijver LVD (ed), The judicial institutions in Southern Africa: A comparative
study of common law jurisdictions (2006) 1.
6
Principle 13 United Nations Basic Principles on the Independence of the
Judiciary <http://www.ohchr.org/english/law/indjudiciary.htm> accessed 28
March 2012
7
Principle 17 of UN principles (as above) and Principle IV(d) Latimer House
Guidelines on Parliamentary Supremacy and Judicial Independence
<http://www.thecommonwealth.org/speech/34293/35178/181324/sg_sharma_l
atimer_house_colloquimhtm> accessed 11 April 2012
5
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from vindictiveness arising out of ill feelings from judicial decisions
unfavourable to vested interests.8 All these guarantees are geared
towards ensuring that in the discharge of his judicial office, the judge
conducts his function independently, on the basis of his assessment of
the facts and in accordance with a conscientious understanding of the
law, free of extraneous influences, inducements, pressures, threats or
interference.
The Role and Power of the Judicial Service Commission in the
Appointment, Promotion and Discipline of Judges
The JSC is established as a constitutional commission,9 and its
composition and functions are stipulated by the Constitution10 and
elaborated by the Judicial Service Act.11 The Commission is composed
of the Chief Justice, who is its Chairperson, one Supreme Court Judge,
one Court of Appeal Judge, one High Court Judge, one Magistrate,12
the Attorney-General, two advocates,13 one person nominated by the
Public Service Commission and, lastly, two members of the public,
appointed by the President with the approval of the National
Assembly.14 The Chief Registrar of the Judiciary is the Secretary to the
Commission.15 Members of the Commission, apart from the Chief
Justice and the Attorney General,16 hold office for a term of five years
8

PrincipleVI(b) Latimer House Principles (as above).
Art 171(1) of the Constitution of Kenya 2010 (Constitution)
10
Arts 171 and 172 of the Constitution.
11
Act No. 1 of 2011. Part III of the Act Sections 13-25.
12
All judicial representatives are elected by Judges and Magistrates from the
Courts they represent in the Commission.
13
Elected by members of the Law Society of Kenya.
14
Art 171 (2) of the Constitution.
15
ibid art 171(3).
16
The Chief Justice holds office for a maximum of ten years or until retiring
on attaining the age of seventy years but may elect to retire any time after
9
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and are eligible to be nominated for one further term of five years,
provided they remain qualified.17
The JSC has been vested with constitutional responsibility for
‘promoting  and  facilitating  the  independence  and  accountability  of  the  
judiciary and the efficient, effective and transparent administration of
justice.’18 The Commission has the following functions: recommending
to the President of the Republic persons for appointment as judges;19
reviewing and making recommendations on the conditions of service of
judges and judicial officers and the staff of the judiciary; 20 preparing
and implementing programmes for the continuing education and
training of judges and judicial officers;21 and advising the national
government on improving the efficiency of the administration of
justice.22 In the performance of its functions, the Commission is to be
guided by competitiveness and transparent processes of appointment of
judicial officers and other staff of the judiciary, and the promotion of
gender equity.23

attaining the age of sixty-five years. While, the Attorney-General serves at the
pleasure of the President. See Arts 156 and 167 of the Constitution.
17
Art 171(4) of the Constitution.
18
ibid art 172(1).
19
ibid art 172(1)(a).
20
ibid art 172(1)(b), 230(2)(b) and 230(4).
21
ibid art 172(1)(d).
22
ibid art 172(1)(e).
23
ibid art 172(2).
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Appointment and promotion of judges
The Constitution provides that the President shall appoint all the judges
in accordance with the recommendation of the JSC;24 the appointment
of the Chief Justice and the Deputy Chief Justice are subject to the
approval of the National Assembly.25 The Judicial Service Act provides
an elaborate procedure to be applied in determining the qualifications
and selecting applicants for recommendation by the Commission for
appointment as judges.26 The JSC advertises the existence of vacancies
and invites applicants to tender their applications for consideration. The
names of shortlisted candidates are then published in the press with an
invitation to members of the public to submit their views on the
candidates to the JSC. When candidates are interviewed for purposes of
making recommendations for appointment by the President, they are
interviewed publicly and in the presence of the media. This allows for
greater public participation, debate and scrutiny. However, the   JSC’s  
deliberations are insulated from the public glare, in that they occur
behind closed doors. Moreover, the JSC does not provide reasons for its
recommendations. It is envisaged that in determining the qualifications
of individual applicants, the Commission shall be guided by
24

ibid arts 166 and 172(1)(a).
ibid art 166(1)(a) and section 30 of the Judicial Service Act. The National
Assembly consists of: two hundred and ninety members elected from single
member constituencies; forty-seven women elected from counties constituting
single member constituencies; twelve members nominated by political parties
according to their proportion of seats in the National Assembly and the
Speaker who is an ex officio member. The National Assembly is vested with
the following roles: representing the people in the National Assembly;
deliberating and resolving issues of concern to the people; enacting
legislations; allocation, appropriation and oversight over national revenue and
its expenditure; reviewing the conduct of state organs and state officer; and
declarations of war and extensions of states of emergency. See Arts 95 and 97
of the Constitution.
26
First Schedule of the Judicial Service Act.
25
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professional competence, written and oral communication skills,
integrity, fairness, good judgment, legal and life experience and
demonstrable commitment to public and community service.27 The
same criterion is applied when a judge is considered for promotion.
Thus, any Superior Court judge who aspires for promotion to either the
Court of Appeal or the Supreme Court is subject to evaluation by the
JSC, regarding  the  applicant’s  suitability.  
This raises fears that judges interested in promotion may not want to
antagonize the Commission, so as to increase their chances of
favourable assessment. This is founded on the concern that if judges
believe  that  comportment  with  the  appointing  authority’s  beliefs  rather  
than the quality of their decisions will impact on their likelihood of
being promoted, they might be reluctant to make decisions upon which
the appointing authority will look unfavourably. It is in light of these
fears that Dennis Lloyd has written regarding the promotion of
judges:28
The question of promotion is almost as important as that
of initial appointments in regard to judicial independence.
For if the judiciary has to look for its future prospects to
the politicians they may be unwilling to incur executive
displeasure and so mar the chances of later promotion,
even though they are secure in their posts.
Similar concerns have been expressed regarding the South African
practice of appointing  ‘Acting  Judges’; thus, ‘if the acting judges know
that the JSC is evaluating their actions on the bench, they may feel
27

Regulation 13 of the First Schedule of the Judicial Service Act.
Lloyd D (ed), Idea of law (Penguin Books, London 1973) 258

28
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pressured –consciously or subconsciously– to make decisions that meet
with  the  JSC’s  approval.’29
Discipline of judges
In  Kenya’s  Constitutional  order,  Chapter  6  of  the  Constitution, bearing
the rubric ‘Leadership   and   Integrity’, applies   to   all   ‘State   officers’.  
Judges   are   named   as   ‘State   Officers’.30 The Constitution contains
specific provisions regarding  ‘conduct  of  State officers’31 and provides
for the application of appropriate disciplinary procedures in case of
breach of the principles of conduct, as laid down by law, in respect of
the relevant State officer.32 The Public Officer Ethics Act33 provides
that in respect of the various public officer categories, the relevant
Commission shall establish a specific Code of Conduct and Ethics.34
The Statute specifies that the JSC is the responsible Commission for
judges, magistrates and the public officers in respect of which it

29

Acting judges fill temporary vacancies on the bench. For appointments to all
courts except the Constitutional Court, the Minister of Justice is empowered to
appoint  acting  judges  ‘after  consulting  the  senior  judge  of  the  court  on  which  
the   acting   judge   will   serve.’   See   Section175(2)   of the Constitution of South
Africa. The President is empowered to appoint an acting judge of the
Constitutional   Court   ‘on   the   recommendation   of’   the   Minister   of   Justice   and  
‘with   the   concurrence   of   the   Chief   Justice’.   See   Section   175(1)   of   the  
Constitution of South Africa. See a detailed critique in Gordon, A., and Bruce,
D.,  ‘Transformation  and  the   independence  of  the  judiciary  in  South  Africa   in  
Centre   for  the  Study  of  Violence  and  Reconciliation,’  Gordon,  A,  and  Bruce,  
D, (eds): After the transition: Justice, the judiciary and the respect for the law
in South Africa (Cape Town 2007): Centre for the Study of Violence and
Reconciliation, 51.
30
Art 260 of the Constitution.
31
ibid art 75.
32
ibid art 75(2).
33
Act. No. 4 of 2003.
34
ibid section 5(1).
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exercises disciplinary control.35 The JSC, mindful of this, formulated
the Judicial Service Code of Conduct and Ethics.36 The Code provides
that  ‘where  an  officer  has  committed  a  breach  of  this  Code,  appropriate  
action will be taken in accordance with the provisions of the Public
Officer Ethics Act, 2003, Judicial Service Commission Regulations or
the  Constitution  as  the  case  may  be.’37
Thus, the scenario emerging is that a judge is subject to a range of
sanctions: removal at one extreme and other modes of disciplinary
action38 at the other extreme.39 It is important to point out that the
disciplinary process, unlike removal where the President appoints a
tribunal to investigate whether a judge should be removed, is entirely
within the province of the JSC.
Oversight and Management Role of the JSC over the Judiciary
The constitutional   mandate   for   ‘promoting   and   facilitating   the  
independence and accountability of the judiciary and the efficient,
effective  and  transparent  administration  of  justice’  has  been  interpreted
by the JSC as an all-encompassing   mandate   that   gives   the   JSC   ‘total  
35

ibid section 3(4).
Judicial Service Code of Conduct and Ethics, Legal Notice No. 50 of the
Kenya Gazette, 2003.
37
Rule 22 of the Judicial Service Code of Conduct and Ethics.
38
Disciplinary actions are varied ranging from transfers, withdrawal of official
work, refusal to grant permission to attend conferences or workshops to refusal
to   grant   leave   to   the   judge.   See   Government   of   Kenya   ‘Final   report   of   the  
taskforce on judicial reforms’  (2010)  p.28.  
39
Ojwang,   J.B.‘Judicial   ethics   and   judges’   conduct:   The   complaints  
mechanism’
(Judges
Colloquium
2011)
<http//www.eKLR/klrjournal/judgescolloquim2011.htm>accessed 2 April
2012
36
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control   over   the   judiciary’.40 Thus, the JSC perceives its mandate to
include both management and oversight of the judiciary. This imbues it
with not only broad governance or policy-making roles in matters
involving the judiciary, but also disciplinary control over judicial
officers, performance management and evaluation, and court
management.
Such a mandate is, by its very nature, far-reaching and is certainly
subject to challenge in its exercise when done in a manner that violates
human rights.41 Since its revamping, following the promulgation of the
new Constitution, the JSC has been enjoined in several suits alleging
violation of rights. These suits include the validity of nomination of
Supreme Court judges,42 the  validity  of  the  JSC’s  recommendation  for  
removal of the Deputy Chief Justice,43 and whether lack of special
measures to allow the disabled access to court buildings violates the
Constitution.44
The Constitution entrenches a comprehensive series of fundamental
rights and freedoms and gives the judiciary power to enforce those
rights and interpret the Constitution. It is the exercise of these twin
powers that informs this paper. Given the nature of the mandate of the
JSC, its amenability to judicial scrutiny comes into question. The paper
40

Mango   C,   ‘Policy direction and administration of the judiciary by the
judicial   service   commission:   A   new   dawn,   a   fresh   paradigm,’  
<http//www.eKLR/klrjournal/judgescolloquim2011.htm>accessed 7 March
2012
41
Supra.,n.3.
42
ibid.
43
Nancy MakokhaBaraza v Judicial Service Commission & 9 Others, [2012]
eKLR <http://www.kenyalaw.org/Downloads_FreeCases/pdf.htm> accessed 5
March 2012
44
Kadida,   J,   ‘Disabled   now   sue   to   access   court   buildings,’The Star (2012)2
The Star
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argues that judges are not sufficiently protected from the JSC and thus
are not likely to hold the JSC accountable for violation of rights. It is
against this backdrop that the Colletta case and the Fida case will be
analysed.
Case Studies of the Illusory Nature of Attempts to Hold the JSC
Accountable for Violation of Human Rights
Republic v. Judicial Service Commission and another (Colletta case)45
This case, although decided before the promulgation of the Constitution
of Kenya, 2010, supports the contention that courts had, even prior to
the introduction of the new Constitution, been reluctant to hold the JSC
accountable for allegations of violation of rights. The case was brought
by a former employee (secretary) of the judiciary who had been retired
due to what the JSC stated as conduct that did not befit a court official.
The applicant contended that the retirement violated her right to natural
justice because she had not been afforded an opportunity to be heard
before the decision was reached. The Court, in declining to grant the
remedies, opined that:46
the contract of employment between the applicant and the
respondent did not have underpinnings that brought it into
the realm of public law rights, nor was the nature of her
job in great public service to an extent where the public
would be said to be interested or concerned to see that the
respondent acted towards the applicant lawfully and fairly.

45

Supra.,n. 2.
ibid.

46
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In concluding that the applicant could not invoke public law rights
where rules of natural justice were ignored by the respondent, the Court
went against its own jurisprudence where it has upheld the right to
natural justice of employees when allegations of breach have been
made against other constitutional and statutory bodies.47 Given that the
only difference between the Colletta case and   the   Court’s   then  
prevailing precedent is that the respondent was the JSC, it is arguable
that the deferential approach by the Court was informed by an anxiety
not to appear to be second-guessing the JSC.
Federation of Kenyan Women Lawyers and 5 Others v. the Judicial
Service Commission and another (Fida case)48
The factual basis of the petition was that on 15 June, 2011, the JSC
recommended five persons to the President for appointment as judges
of the Supreme Court. Of the five recommended for appointment, one
was a woman and four were men. The JSC had earlier recommended
two persons, of whom one was a man and the other a woman, to the
President for parliamentary approval for appointment to the offices of
Chief Justice and Deputy Chief Justice. The petitioners alleged that the
JSC, in making its recommendations to the President, violated the
Constitution and fundamental rights and freedoms of women in not
taking into consideration the correct arithmetic/mathematics of the
constitutional requirements on gender equity. In short, the issue was
whether the JSC violated the provisions of Article 27(6) of the
Constitution, which   provides   that   ‘To give full effect to the rights
guaranteed under this Article, the State shall take legislative and other
measures, including affirmative action programmes and policies
designed to redress any disadvantage suffered by individuals or groups
47

Onyango v Attorney General, [1987]Kenya Law Reports 711.
Supra.,n. 3.

48
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because   of   past   discrimination’;; Article 27(8) of the Constitution,
which  provides  that  ‘the  State  shall  take  legislative  and  other  measures
to implement the principle that no more than two-thirds of the members
of elective or appointive bodies   shall   be   of   the   same   gender’;; and
Article 172(2)(b) providing for gender equality in judicial service.
The High Court, in dismissing the petition, ruled that affirmative action
measures envisaged in Article 27 of the Constitution are not rights qua
rights   but   are   rather   ‘inspiration’,   only   creating   a   ‘legitimate  
expectation on the part of the citizens that the government would
indeed formulate and undertake  legislative  and  policy  measures’.49 The
Court   further   held   that   even   these   ‘inspirational   affirmative   action  
measures’   are   not   to be immediately expected, since they, like socioeconomic  rights,  are  subject  to  the  scheme  of  ‘progressive  realisation’.  
Accordingly, affirmative action measures are by their nature
progressive in character, since enactment of legislation and formulation
of policies is the basis of determining the realization and achievement
of such rights. The Court also noted that, to say that Article 27 gives an
immediate and enforceable right to any particular gender in so far as
the realization of gender equity in representation in public service
institutions is concerned is unrealistic and unreasonable.
Even more detrimental to its interpretation of the general principle of
equality and non-discrimination, the High Court resolved that Article
27   ‘imposes   no   duty   on   the   part   of   the   government   other   than   the  
requirement to progressively take legislative and other measures to
implement   the   said   principle’   and   further   that   Article 27   ‘does   not  
address or impose a duty upon the Judicial Service Commission in the
performance of its constitutional, statutory and administrative
49

ibid.
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functions.’50 Lastly, the Court purported to question the merits of the
provisions and opined thus:51
The fact that our Constitution was ratified by a majority of
Kenyans does not mean or prove that its provisions are
just and fair despite its many virtues. It might be argued
that these defects can be traced to a flaw in the consent or
ratification   processes….   If   the   point   is   to   help   the  
disadvantaged it should be based on something more than
a female gender…
The Constitution sought to bring about marked changes in the area of
women’s   rights   in   Kenya.52 It entrenches significant and progressive
rights for women. It prohibits unfair discrimination on the basis of sex,
gender, pregnancy, and marital status;53 it recognises the disadvantage
women suffer on the grounds of their gender and provides for
affirmative action. It sanctions legislative and policy measures to
advance the social, economic and political empowerment of women.54
The State and State organs are enjoined to pursue measures that ensure
that women are not overlooked. It thus imposes specific requirements
in relation to participation in government. However, decisions such as
the Fida case have substantial implications for the status of women, as
what the decision does in effect is wipe out the gains in the Constitution
and slow down the efforts to secure and advance the rights of women.
The judgment will, in effect, have a stultifying effect on gender
mainstreaming and participation of women in public life.
50

ibid.
ibid.
52
Kameri-Mbote,  P,  ‘Fallacies  of  equality  and  inequality:  Multiple  exclusions  
in  law  and  legal  discourses’  (Inaugural  Lecture,  University  of  Nairobi  2013)  2.  
53
Art 27(4) of the Constitution.
54
ibid art 27(6).
51
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Article 21 of the Constitution provides for a scheme of progressive
realization and confines this scheme to socio-economic rights under
Article 43 only. The High Court purported to extend this scheme to the
equality provisions under Article 27 and also erroneously purported
that the attainment of the gender quota in every State or public office
has to await progressive measures, an action not supported by the text
in question.55 Equality as a justiciable right confers legitimate
constitutional entitlements and corresponding obligations, and may be
directly relied upon to found a cause of action in the courts against
duty-bearers. Article 27 of the Constitution is clearly an enforceable
provision and subject to immediate realization. The provision is not
suspended and the claim to progressive realization is misplaced.
It is noteworthy that the High Court has emphatically departed from
this dubious jurisprudence in Milka Adhiambo Otieno & Another v. The
Attorney General56 and Centre for Rights Education and Awareness &
8 Others v. Attorney General & Another.57 In the latter case, the Court,
in underscoring its disagreement with the rationale of the decision in
the Fida case, opined that:58

55

Ambani   O,   ‘Bench   got   it   wrong   on   affirmative   action   rights,’   Nairobi Law
Monthly
<http://www.nairobilawmonthly/November2011/Casedigest.htm>accessed 5
March 2012
56
Kisumu High Court Petition 44 of 2011 [2012] eKLR
<http://www.kenyalaw.org/Downloads_FreeCases/pdf>accessed on 15 March
2012
57
Nairobi Petition 2008 & 207 of 2012 [2006] eKLR
<http://www.kenyalaw.org/Downloads_FreeCases/pdf> accessed on 15
August 2012
58
ibid para. 50.
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I  take  the  view  that  the  phrase  ‘progressive  realization’  is  
applied to those circumstances where an allocation of
limited resources is required. The state can only achieve
certain rights over a period of time as resources are
limited. The phrase is used in reference to socio-economic
rights, and this is made clear in Article 21 of our
Constitution.
The equality provision creates a positive obligation and can be violated
by mere inaction. Practically, it has the function of putting beyond
question the legitimacy and importance of the pursuit of remedial or
restitutive   objectives   and   thus   cannot   be   argued   to   be   ‘inspirational’.  
Clearly, the purpose of the provision is to enable state organs to
proactively combat existing discrimination through affirmative
measures. The obligation to proactively take measures to address
inequalities is triggered and gives rise to claims in the courts for
positive action to be taken by the state and other duty-bearers. In this
way, the right to equality becomes not only a shield that can be used to
defend gains secured by vulnerable groups, but also a sword to secure
proactive affirmative state action to achieve equality. Seen in this light,
government and other institutions to whom the duty applies not only
have an obligation to increase the representation of under-represented
groups, but need to find ways of ensuring the full and meaningful
participation of these groups. Thus, the High Court failed to provide an
interpretation that preserves the internal coherence of the equality
clause as a whole and failed to convincingly situate the affirmative
action clause in a comprehensive, inclusive and integrative notion of
substantive equality.
The position of this paper is that the High Court adopted this
deferential approach and watered down the gains on women’s rights in
the Constitution because of its anxiety at antagonizing the JSC. The
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JSC had taken a cantankerous position, insisting that its nominations
were legitimate. This position is illustrated by the views of a
Commissioner of the JSC who was quoted in the media lambasting the
Constitutional   Implementation   Commission   (CIC)   for   ‘making  
sweeping judgment against other State organs for reasons known to
itself’  and  ‘making  unilateral,  quasi judicial pronouncements on a wide
range   of   contentious  constitutional   issues’, after the CIC presented an
amicus curiae brief in the Fida case, arguing that the JSC had breached
the Constitution.59
The   paper’s   argument   that   courts   would   not   want   to   interpret   the   law  
differently from the JSC is borne by the policy position of the JSC that
to curb judicial impunity, it will interrogate judgments, and those
judges whose decisions it deems to evince incompetence will face
disciplinary measures. In this regard, the Vice Chairperson of the JSC
has opined that:60
The days when a judge or a magistrate would make an
outrageous  decision  and  tell  the  lawyers  or  litigants  to  ‘go  
and   appeal’   are over. We as the Judicial Service
Commission expect the judicial officer or the bench of
judges to get it right in the first instance so that the chance
of appeal are [sic] minimized. Where a given judge
doesn’t  get  it  right  on  the  law  too  frequently,  we  are  of  the  
view that it raises a competency or integrity issues [sic]
that must be quickly addressed by the Judicial Service
Commission. We are aware that many jurisdictions
59

Makabila,   S.,   and   Kiprotich,   A.,   ‘Is   there   more   than   meets   the   eye   in   CIC  
woes’  (The Standard 17 July 201 3)
60
Supra.,n. 40.
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monitor how the appellate Courts handle matters that are
referred to them from lower Courts. Judges whose
judgments are frequently appealed against and overturned
should be subject to certain redress and measures.
Another JSC Commissioner has remarked in this regard,61
The JSC has made a policy that where a given judge has a
history of constantly getting it wrong on law, or where his
judgment leaves a scar on our conscience or outrages our
sense of common decency and modesty, then the JSC will
take up the matter and interrogate and investigate the same
to its logical conclusion. It is no longer acceptable for a
judge to state that he has made a judgment and the
aggrieved party should appeal the decision. The days when
judges could write judgments that deliberately subvert the
law are gone for good. Kenyans who are victims of such
judgments must come forward and seek redress through
the JSC. In fact, the JSC will use the right to interrogate
judgments as an important tool in the fight against
corruption in the judiciary.
The JSC is also vested with the mandate of performance management
that is envisaged to involve the review, evaluation and measurement of
the results of both the institution of the judiciary and individuals in
order to meet the expectations of the public and also to attain certain

61

Abdullahi,   A.,‘Restoring public   confidence   in   Kenya’s   discredited,   corrupt,  
inefficient   and   overburdened   judiciary:   the   judicial   service   commission’s  
agenda
for
reform,’  
<http//www.eKLR/klrjournal/judgescolloquim2011.htm>accessed 10 March
2012
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goals and targets.62 Such   ‘report   cards’   can   have   the   purpose   of   not  
evaluating performance as claimed but influencing judges to decide
cases according to what is palatable to the JSC rather than the law and
justice.63
The existence and adequacy of judicial independence becomes a matter
of concern when a court decides a dispute involving the interests of
some actor or institution with potential or actual power over the court.64
Thus, where the interests of a powerful actor are at stake, there is a
great need to protect the independence of the court from that actor.
This paper has endeavored to show that if judicial independence is
guaranteed at the institutional level but not at the personal level,
individual judges can be forced to obey the wishes of the leadership of
the judiciary. In such situations, the leadership of the judiciary will
command obedience and conformity from Judges, thus producing timid
judicial officers who are unable or unwilling to rule against the
leadership of the judiciary. This may result in weakened enforcement of
human rights.
Conclusion
Human rights observance as a tenet of constitutional democracy
requires enforcement mechanisms. An independent and assertive
judiciary is indispensible in upholding human rights, since a judiciary is
62

Supra.,n. 40.
McLachlin,  
B.,  
‘Judicial  
independence,’
<http//www.scccsc.gc.ca/home/about
the
court/judges
of
the
court/speeches>accessed 13 March 2012
64
Law,   D.,‘Judicial   independence,’(Washington   University   in   St.  
Louis.Faculty Research Paper Series, Paper No. 10-02-06 (2010) 2)
63
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established to ensure compliance with the law.65 Where courts defer to
a State organ, in this case the JSC, then there is no means of ensuring
that human rights obligations are adhered to by that State organ. In
effect, the Colletta case and the Fida case illustrate that human rights
cannot be effectively enforced against the JSC due to its power over
judges, arising from its role in the appointment, promotion and
discipline of judges.
The institutional design of the judiciary should be revisited. In this
regard, it is proposed that the JSC should not be vested with the roles of
both management and oversight of the judiciary. The Chief Justice,
assisted by the Registrar of the judiciary, should be vested with the
administration of the judiciary, while the JSC should be focused on the
appointment, selection and discipline of judges. This will have the
effect of reducing the potential of the JSC getting embroiled in suits. In
addition, complaints about the merits of decisions should not form part
of the grounds for disciplinary actions, as these can be resolved through
appeal and review to higher courts. Lastly, performance evaluations on
quality or merits of judicial decisions should be based on reversal or
affirmation of decisions by appellate courts and not merely on the
views of the JSC.

65

Mzikamanda  R,  ‘The place of the independence of the judiciary and the rule
of
law
in
democratic
sub-saharan
Africa,’  
<http://www.saifac.co.za/saifacprogrammes/researchpaperseriesprogramme.ht
m> accessed 17 April 2012

The Impact of the Selection and Appointment of Judges on
the Judicial Process: The Nigerian Experience1
Omotolani Akinwande

This paper seeks to assess the process of the selection and appointment
of judges in Nigeria and to show that the selection and appointment
process indeed has an impact on judicial process. The requirements for
being a judge as well as the method of selection will also be
considered. A discourse on the judicial process itself, including its
history, will be considered. In addition, this paper will attempt to make
a brief comparison between Nigeria and other jurisdictions.
Consequently, recommendations will be made as to how to improve the
process of selection and appointment, in order to produce quality
judges that will move the judiciary forward.
Introduction
In Nigeria, we practice a democratic system of government operating
under the rule of law with a system of separation of powers, whereby
powers are divided between three arms of government, namely, the
executive, the legislative and the judiciary. These different arms have
some basic functions. The legislature is the law making body, the
executive implements the laws and the judiciary interprets the law and
punishes offenders. The role of the judiciary is very important to any
system of government, thus its constant presence in every state.2

1

This paper was extracted from the author’s  LLB  final  research  project  at  the  
University of Lagos.
2
A Oyebode, Law and Nation-Building in Nigeria: Selected Essays (Nigeria,
Centre for an institution Political and Administrative Research (CEPAR)
2005) 133.
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The judiciary consists of all the judges and the courts in the country.
The importance of judges in the judicial process cannot be
underestimated. They play a sensitive role as priests in the temple of
justice. Thus, the mode by which they are selected is of utmost
importance and this is evidenced by the enshrinement of the method of
selection and appointment in the constitution of the Federal Republic of
Nigeria.3According to the former President of the Nigerian Bar
Association   (NBA)   Mr.   Joseph   Daudu,   ‘The   judiciary   is   part   of   the  
tripod that the government of this country rests on. To effectively
discharge this function, the judiciary must be fearless, industrious and
honest  and  above  all  shun  corruption’.4 He also noted that there was a
direct correlation between the calibre of judges and performance index.
He cited National Judicial Council (NJC) records over the past 7 years,
which showed that only 20% of Nigerian judges across the country
were  ranked  as  “average  or  fairly  good”.5
Thus, the competence of the judges to carry out their roles in the
judicial process has been questioned, not only in Nigeria but also
3

Chapter 4 and paragraph 20, 21 and 22 of the 3rd schedule of the Constitution
of the Federal Republic of Nigeria 1999, chapter 4 and paragraph 20, 21 and
22 of the 3rd schedule.
4
Nigerian News Service, Nigerian Bar Association rates judges weakest and
most corrupt (November 25th).<http://www.nigeriannewsservice.com/nnsnews-archive/news-blocks/nigerian-bar-association-rates-nigerian-judgesweakest-and-most-corrupt> accessed 16 February 2013.; ESQ Legal Practice,
MBA Special Edition.; I Chiedozie, Judges to sit for Examinations before
appointment
(The
Punch
Newspaper
May
29
2012)
<http://www.punchng.com/news/judges-to-sit-for-exams-before-appointment>
accessed 16 February 2013; L Adewole, Lagos Bureau Chief, CJN reject new
judges’   list,   orders   new   appointment   mode. (Nigerian Tribune Monday 05
November 2012) <http://tribune.com.ng/index.php/lead-stories/50316-cjnrejects-new-judges-list-orders-new-appointment-mode> accessed 16 February
2013
5
ibid.
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before foreign courts.6This is a terrible blow to the Nigerian judicial
process, and it requires serious attention. According to Rt Hon Jack
Straw MP, Lord Chancellor and Secretary of State for Justice of the
British Government,7
The judiciary are a cornerstone of our constitution, playing
a vital role in upholding the rule of law. Government must
be conducted in accordance with the law and, for there to
be confidence that this happens in practice, the law must
be administered by a judiciary that is independent of
Government. The process by which judges are appointed
is therefore important to both the reality and the perception
of independence.
One can thus reach the conclusion that the process of selection of
judges has significant impact on the judicial process. Nevertheless, the
selection and appointment of judges is fraught with a lot of
discrepancies and challenges. This paper thus seeks to deal with this
problem and proffer solutions that will ensure the effectiveness of the
judicial process. It will therefore draw a link between the selection and
appointment of judges and the effective working of the judicial process,
identifying the impacts that the selection process has on the judicial
process.

6

Sahara Reporters, US Firm, General Electric, Accuses Nigerian Judiciary of
Corruption in US Court
(New York, December 3, 2012)
<http://saharareporters.com/news-page/us-firm-general-electric-accusesnigerian-judiciary-corruption-us-court> accessed 16 February 2013
7
Crown Copyright, The Governance of Britain: Judicial Appointments
(Presented to parliament by Lord Chancellor and Secretary of State for Justice
by Command of Her Majesty the Queen, 2007) 5.
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The Judicial Process
The judicial process has been defined as:8
[A]set of interrelated procedures and roles for deciding
disputes by an authoritative person or persons whose
decisions are regularly obeyed. The disputes are to be
decided according to a previously agreed upon set of
procedures and in conformity with prescribed rules. As an
incident, or consequence, of their dispute-deciding
function, those who decide make authoritative statements
of how the rules are to be applied, and these statements
have a prospective generalized impact on the behaviour of
many besides the immediate parties to the dispute. Hence
the judicial process is both a means of resolving disputes
between identifiable and specified persons and a process
for making public policies.
The whole notion of adjudication (decision making) is dispensation of
justice. Justice, however, means different things to different persons in
every age.9 Some Nigerian lawyers had this to say about justice:10

8

JW Petalson, Judicial Process, International Encyclopaedia of the Social
Sciences
1968.
Encyclopedeia.com
29
April
2013
<http://www.encyclopedia.com> accessed 29 April 2013
9
To the Roman jurist Ulpian, justice is to live honourably and in consideration
of his neighbour. To Thrasymacus a sophist, justice is in the interest of the
stronger and the ruler makes laws for his own benefit and not that of the
subjects. Socrates was however of the view that government provide for the
interests of their subjects and not their own interests. To the moralist, justice
and moral scruples are synonymous. To the Austinian Positivist, justice is the
strict application of the law. To many other people, any judgment given in
their favour is justice notwithstanding how it was arrived at. Nevertheless, to
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[T]he Hon. President of the Court of Appeal, Mamman
Nasir  …  said:  ‘Justice  is  what  the  right  minded  members  
of the community with the right spirit within them, believe
to be fair. It is the ability to be fair between citizen and
citizen, between a citizen and the state, between the weak
and the strong without fear or favour that is properly
called justice. But justice cannot be administered in vacuo.
It must be administered according to the constitution and
the   law   of   the   land’.11 In   yet   another   paper   titled   “The  
Quintessence   of  Justice”,  [it   was]   opined   thus:  ‘It will be
well if all concerned understand clearly that the reason for
the existence of law must be justice; law is under justice,
not   above   it   …   Whenever   there   appears   to   be   a   conflict  
between what the law dictates and what justice demands, a
judge should attempt to resolve the apparent conflict in
favour of justice. The ordinary citizen of Nigeria does not

most reasonable men, justice is fairness in adjudication, adjudicating process
and the ultimate decision.
10
Honourable Justice MM Akanbi, TheRole Performance of the Lawyer and
the Judge in the Administration of Justice in the Society, in Justice
Muhammadu Uwais   (ed)   “The Judiciary And The Challenges Of Justice”  
(Patrioni   Books,   1996);;   See   generally   Anthony   D’Amato,   On the connection
between Law and Justice (2011). Faculty Working Papers, Paper 2
<http://scholarlycommons.law.northwestern.edu/facultyworkingpapers/2>
accessed 22 June 2013
11
According to MDA Freeman, Llyod’s  Introduction  to  Jurisprudence   (7thedn
London:  Sweet  and  Maxwell  2001)  1375  ‘legal  sources  are  the  raw  materials
of  the  judicial  process’;;  See  also  Benjamin  N.  Cardozo,  LL.D,   The Nature of
Judicial Process (The Storrs Lecture Delivered at Yale University) 14
<http://xroads.virginia.edu/~hyper/CARDOZO/CarNat.html> accessed 22
May 2013
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expect anything less than this from our judges and
lawyers.
In essence, the duty of the judge is to ensure justice. Judicial process is
thus the matter of how judges perform their role in the administration
of justice. Before going into this, a brief history of the evolution of the
judicial process will be of great import.
Nature of the Nigerian Judicial Process
The Common Law12adversarial system was introduced into Nigeria in
the 19th century. The corner stone of the Common Law notion of
criminal justice is that an accused is presumed innocent until proven
guilty beyond reasonable doubt.13 According to Mr. Justice Frankfurter,
“the   state   must   establish guilt by evidence independently and freely
secure and may not by coercion prove its charge against an accused out
of   his   own   mouth.”14 Thus, under this system, the parties and their
lawyers are given a great deal of control over the way in which facts
are collected and presented. Each party will collect its own evidence in
the form of witnesses, expert opinions, etc., and will present that
evidence in the court in the way most favourable to its own version of

12

HJ Abraham, The Judicial Process: An Introductory Analysis of the Courts
of the United States, England and France (3rdedn Revised and Enlarged, New
York Oxford University Press 1975) 99; See also Glanville William Learning
the Law (11thedn, Sweet and Maxwell 1982) 29-30  ‘The  Common  law  is  made  
up  of  the  custom  of  the  people  and  the  decision  of  judges  (precedents).’
13
JO Asein, op.cit 8. During the military era in Nigeria however, this principle
has been violated. [The military have engaged in] breaches of fundamental
rights and the rule of law.
14
HJ Abraham, op. cit 99 as extracted from the case of Rogers v. Richmond,
365 US 534 at 540-41; See also s. 36(5) and (11) of the 1999 Constitution of
the Federal Republic of Nigeria.
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the facts and adverse to that of the other party.15 In a civil case, the
parties are not compelled to disclose more evidence than their opponent
before the trial. The burden of proof is on the plaintiff and he simply
needs to prove his case on the balance of probabilities. There are
however some exceptions, for example, where the facts speak for itself,
‘res ipsa loquitor.’   In   such   a   case,   the   burden   of   proof   shifts   to   the  
defendant.16 In a criminal case, the accused has a right against selfincrimination,17 the right to cross-examine witnesses, amongst many
others. Witnesses, including expert witnesses, are heard, examined and
cross-examined, if there is expert evidence.18 The prosecution is to
prove his case against the accused beyond reasonable doubt.
The role of the judge is limited to that of an umpire, ensuring that
evidence is presented in accordance with certain ground rules. They are
to be detached from the disputants and maintain a neutral stand, relying
on the arguments from both sides (adversaries) for their final decisions.
In the opinion of the Nigerian Supreme Court,19 it is contrary to the
expected role of a judge as an impartial umpire and against the spirit of
fair hearing for him to descend into the arena of conflict or act for any
of the parties. In the words of Nnaemeka-Agu J.S.C.,20
There are certain fundamental norms in the system of
administration of justice we operate. That system is the
15

JH Farrar and A Dugdale, Introduction to Legal Method (3rdedn, Sweet and
Maxwell 1990).
16
ibid 65
17
S.180 (g) Evidence Act 2011
18
Sir M Amos, A Day in Court at Home and Abroad Vol. 2 No. 3 (1926)
Cambridge LJ 340
19
Ayubo v. Aiyeleru [1993] 3 N.W.L.R 126
20
Eholor v. Osayande [1992] 6 N.W.L.R. 524 at 541-542.
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adversary system, in contradistinction to the inquisitorial
system….Basically;;  it   is   the   role   of  the  judge   to   hold   the  
balance between the contending parties and to decide the
case on the evidence brought by both sides in accordance
with   the   rules….   Under   no   circumstance   must   the   judge  
under the system do anything which can give the
impression that he has descended into the arena, as,
obviously, his sense of justice will be obscured.
Generally speaking, only those who are able to persuade the judges that
they are personally and directly involved in a dispute may seek a
judicial resolution of it, and there are some kinds of disputes judges
will not attempt to decide. They include issues that are nonjusticeable21 and   disputes   involving   a   “multiplicity   of   variable   and  
interlocking factors, decisions on each which presupposes decisions on
all  the  others.”22
There are a number of shared expectations of how a judge should
behave in any jurisdiction practising the adversarial system. One task of
the judges is to interpret the laws and policies made by the legislature
and the executive.23 “Rule   interpretation   is   making   authoritative  
decisions that determine the intent of rules in order to settle conflicts
that have arisen over their meaning. Sometimes, disputes arise over the
correct application of a rule. Then the meaning of the rule must be

21

Constitution of the Federal Republic of Nigeria 1999, Chapter 2.
Justiceability depends on the existence of amenable rules and standards.
22
MDA Freeman, Llyod’s Introduction to Jurisprudence (7thedn, London
Sweet and Maxwell 2001) 1379
23
Chief Obafemi Awolowo v. Alhaji Shehu Shagari & 2 ors. (1979) 6-9 S. C.
51
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authoritatively   determined.”24 Much more important, however, is the
second task, which is the filling of the gaps that are found in every
positive law in greater or lesser measure.25In accomplishing this second
task, judges will confine or restrain the principle, even to the extent of
modifying and redefining its breadth and application.26 Others will
construe and apply the principle liberally, extending it where they
thought necessary to serve the interests of justice or to bring the law
into harmony with the current needs and expectations of the
community.27 This is regarded as judicial activism, for courts must not
sacrifice justice on the altar of extreme legalism.28 “The  judge,   as  the  
interpreter for the community, must supply omissions, correct
uncertainties, and harmonize results with justice.29The courts start off
with the consideration of relevant precedents.30 There is, however, a
need to apply precedents creatively in order to prevent stereotyped
decisions and stultified progress.31 Thus, the courts may sometimes
extend precedents in a straightforward, logical and uncontroversial

24

FO Awogu, The Judiciary in the Second Republic of Nigeria 1979-1983
(Pacific College Press Ltd.) 31-32
25
BN Cardozo, op.cit15-16
26
ibid 101. Sometimes, the conservatism of judges has threatened for an
interval to rob the legislation of its efficacy.
27
Ibid 43,  ‘The  judicial  process  is  there  in  microcosm.  We  go  forward  with  our  
logic, with our analogies, with our philosophies, till we reach a certain point.
At first, we have no trouble with the paths; they follow the same lines. Then
they begin to diverge, and we must make a choice between them. History or
custom or social utility or some compelling sentiment of justice or sometimes
perhaps a semi-intuitive apprehension of the pervading spirit of our law must
come to the rescue of the anxious judge, and tell him  where  to  go’.
28
Justice M Uwais, The Judiciary and the Challenges of Justiceop.cit 132
29
Cardozo, LL.D., op. cit 16
30
MDA Freeman, op.cit 1380-1
31
Cardozo, op.cit
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manner.32 At other times, the courts may discover that the seemingly
applicable precedents point in opposite directions.33 According to
Akinola  Aguda,  “judges  cannot  - and must not - fold their arms in utter
helplessness because of the theory of positivism as this will amount to a
betrayal  of  their  sacred  duty  of  doing  justice.”34 As new situations come
before the court, the court makes new general rules either by changing
old categories or creating new ones.
In deciding cases, the judge must consider societal conditions. He also
applies logic. In addition to attempts at applying logic and sociology to
the problem at hand, the judge may also consult history and custom for
guidance.35 After collecting all the information and considering them,
the judge has to choose from various alternatives. Some judges say they
decide largely through the exercise of trained intuition.36 This is
regarded   as   “the   judicial   hunch”.   The   judicial   hunch   involves   an  
inductive reasoning. It draws its generalizations from particulars. The
application of logic to one principle or precedent may point to one
conclusion; application of like logic to another principle or precedent
may point with equal certainty to another. Herein lies a conflict, and a
32

In Adetoun Oladeji (Nig) Ltd v. Nigerian Breweries Plc, on Issue No. 4,
learned counsel submitted that the Court of Appeal was wrong in holding that
the rule in Hadley v. Baxendale (185-4) 9 Exch 34, is binding.
33
Fawehinmi v. President FRN (2007) 14 NWLR (Pt.1054) 275 CA According
to   Aboki   J.C.A.,‘The   Courts   have   broken   new   grounds.   The   significance of
this judicial revolution is that whereas in the past the court showed little or no
reluctance in any given case in construing the import of "sufficient interest"
against the individual and tended to be more Executive than the Executive,
now the term "sufficient interest" is construed more favourably in order to give
an  applicant  a  hearing’.
34
TA Aguda, The Judiciary in the Government of Nigeria (New Horn Press
1983) 43
35
Lewis v. Bankole (1908) 1 N.L.R. 81; Alake v. Pratt (1995) 15 W.A.C.A 20;
Cole v. Akinyele (1960) F.S.C. 84
36
K Waits, op.cit
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choice must be made or a common ground reached between the two
extremes.37
This inherent uncertainty and vagueness of the law vests judges with
vast discretion and confronts them with limitless choices in the course
of reaching a decision. Judicial autonomy is thus, not only inevitable
but is also essential to ensure that justice is done in the individual case
and that law is applied and developed to meet current requirements.38 It
is a creative process. In following precedents, it is what the judges do
with it that is critical.39
The duty of the judge is to consider the social interest served by
certainty of decisions and balance it against the social interest served by
equity and fairness or other elements of social welfare. Their
conclusions must be subject to constant testing and retesting, revision
and readjustment; but if they act with conscience and intelligence, they
should in their conclusions attain a fair average of truth and wisdom.
It is therefore obvious that courts wield great powers and have great
responsibility to adjudicate fairly and justly in all matters, be it between
governments, or between persons or between government or authorities
and any persons.40 Thus, in addition to and based on the concept of
checks and balances, the judiciary has a duty to supervise the way in
which government power is exercised –to constrain and channel

37

Ibid 40
EW Thomas, The Judicial Process: Realism, Pragmatism, Practical
Reasoning and Principles, (New York: Cambridge University Press 2005)
ISBN-13 978-0-521-85566-2
39
Cardozo, LL.D., op.cit 67-68
40
S. 6(6) of the 1999 Constitution states out the powers of the judiciary.
38
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government action. This may be by way of judicial review of
legislation and administrative action.
The judicial review of legislation empowers the judges of the higher
courts to review either legislation or proposed legislation to test its
conformity with the constitution.41 Most importantly, the acts of the
legislative branch can be checked for conformity with any fundamental
rights in the constitution. The judicial review of administrative action
entails the court asking for information, monitoring developments,
demanding explanations and inquiring into the validity or authority of
the acts of public administrators. The higher courts also have the power
to rule that a particular action was unlawful, and to order a public
official to do something that he or she should have done.42 The courts
may also award damages for personal injury or economic loss due to
government acts.43 This is to ensure that the executive does not exceed
its powers under the law.

41

Fawehinmi v. President, F.R.N (supra)
For example, in 1981, the signing of the Revenue Allocation Bill into an Act
by President Shehu Shagari when it was not properly passed in the National
Assembly was declared to be illegitimate and therefore unconstitutional. (Dr.
FO Awogu, op.cit 33-34); Also, more recently, the attempt by the President
Goodluck Ebele Jonathan to change the name of University of Lagos to
Moshood Abiola University was rejected by the court; See also Badejo v.
Minister of Education (1996) 8 N.W.L.R. (Pt. 464) 15.
43
MR Anderson, Access to Justice and Legal Process: Making Legal
Institutions Responsive To Poor People in LDCs, Paper for Discussion at
WDR
Meeting
16-17
August
1999
<http://siteresources.worldbank.org/INTPOVERTY/Resources/WDR/DfiDProject-Papers/anderson.pdf> accessed 6 May 2013
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Composition of the Nigerian Judiciary44
Under the Nigerian Constitution, the judiciary comprises a number of
courts arranged in hierarchical order and which have different
functions.45The Constitution provides for Federal and State Courts, as
well as Election Tribunals.
The Federal Courts comprise the Supreme Court, the Court of Appeal,
the Federal High Court, the High Court of the Federal Capital Territory,
Abuja, the Sharia Court of Appeal of the Federal Capital Territory,
Abuja and the Customary Court of Appeal of the Federal Capital
Territory. While the State courts consists of the High Court, the Sharia
Court of Appeal and the Customary Court of Appeal. The Election
Tribunals are to be known as National and State House of Assembly
Election Tribunals, and the Governorship and Legislative Houses
Election Tribunals.
In addition to the Courts and Tribunals established by the Constitution,
there are other courts and tribunals created by Federal or State laws.
These include: Magistrate Courts, Area Courts, Sharia Courts and
Customary Courts.46
Legal Framework for Selection and Appointment of Judges
There is a need for the judge to possess the necessary professional
skills, impartiality as well as integrity. These are qualities that are
44

s.6 (5) of the 1999 Constitution of the Federal Republic of Nigeria
ibid, Part 1, Chapter VIII, s. 240- s. 285
46
Established pursuant to s.6 (5) (j) and (k) of the Constitution of the Federal
Republic of Nigeria 1999,.
45
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essential to the successful discharge of the judicial function. The recent
need for efficiency adds new force to the need for possession of
professional skills of a high order. The process of selection and
appointment will go a long way in achieving this end. As rightly stated
by   Professor   Shetreet,   ‘an   important   duty   lies   upon   the   appointing  
authorities to ensure a balanced composition of the judiciary,
ideologically, socially, culturally and the like. ... The judiciary is a
branch of the government, not merely a dispute resolution institution.
As  such  it  cannot  be  composed  in  total  disregard  of  the  society’.47
Under the1999 Nigerian Constitution, the appointment of a person to
the office of Chief Justice of Nigeria, Justice of the Supreme Court, the
President of the Court of Appeal, the Chief Judge of the Federal High
court, the Chief Judge of the High Court of the Federal Capital
Territory, the Grand Kadi of the Sharia Court of Appeal of the Federal
Capital Territory, Abuja, and the President of the Customary Court of
Appeal FCT Abuja shall be made by the President on the
recommendation of the National Judicial Council subject to
confirmation of such appointment by the Senate.48
The appointment of a person to the office of a Justice of the Court of
Appeal, a Judge of the Federal High Court, a Judge of the High Court
of FCT, Abuja, a Kadi of the Sharia Court of Appeal FCT, Abuja, a

47

Sir Anthony Mason AC KBE, formerly Chief Justice of Australia now
Arthur Goodhart Professor The  Appointment  and  Removal  of  Judges’ (Judicial
Commission
of
New
South
Wales)
<http://www.judcom.nsw.gov.au/publications/education-monographs1/monograph1/fbmason.htm > accessed 6 June 2013
48
s. 231(1) and (2), s. 238(1), s. 250(1), s. 256(1), s. 261(1), s. 266(1),
respectively, 1999 Constitution of the Federal Republic of Nigeria
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Judge of the Customary Court of Appeal FCT, Abuja, shall be made by
the President on the recommendation of the National Judicial Council.49
By virtue of paragraph 21 to the 3rd schedule of the 1999 Constitution,
the Federal Judicial Service Commission shall submit a list of persons
for appointment to the offices of the Chief Justice of Nigeria, the
Justices of the Supreme Court, the President of the Court of Appeal, the
Chief Judge and the Judges of the Federal High Court. The Judicial
Service Committee of the Federal Capital Territory (FCT), Abuja also
submits a list of persons for appointment to the offices of the Chief
Judge and the Judges of the High Court of the FCT, Abuja, the Grand
Kadi and the Kadis of the Sharia Court of Appeal of FCT, Abuja, and
the President and Judges of the Customary Court of Appeal of the FCT,
Abuja. Also, the State Judicial Service Commissions shall submit lists
of persons for appointment to the offices of the Chief Judges of the
State and the Judges of the High Courts of the States, the Grand Kadis
and Kadis of the Sharia Courts of Appeal of the States and the
Presidents and Judges of the Customary Court of Appeal of the States.
From these lists, the National Judicial Council shall make
recommendations to the President or Governors as the case may be.
It must however be noted that whoever is being appointed by the
required bodies must have satisfied the criteria laid down by the
Constitution as to the number of years he/she must have spent as a legal
practitioner. Fifteen years for the justices of the Supreme Court,50
twelve years for the justices of the Court of Appeal,51 ten years for the

49

ibid s. 238(2), s. 250(2), s 256(2), s. 261(2), s. 266(2).
ibid s. 231(3).
51
ibid s. 237 (3).
50
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judges of the High Court for both federal and state courts,52 and ten
years for the Grand Kadi or Kadi and President or Judge of the Sharia
Court of Appeal, Abuja, or a State and the Customary Court of Appeal,
Abuja, or a State, respectively.53 Further, the Kadis must have obtained
a recognized qualification in Islamic law from an institution acceptable
to the National Judicial Council or attended, and obtained a recognized
qualification in Islamic law from an institution, approved by the
National Judicial Council and have held the qualification for a period of
not less than twelve years; and either have considerable experience in
the practice of Islamic law, or be a distinguished scholar of Islamic
law.54 In the case of the President or Judge of the Customary Court of
Appeal FCT Abuja and Customary Court of Appeal of a State, a
proposed holder of such office in addition to any other qualification as
may be prescribed by an Act of the National Assembly or Law of State
House of Assembly as the case may be, must be a legal practitioner in
Nigeria, qualified for a period of not less than ten years and in the
opinion of the NJC have considerable knowledge and experience in the
practice of Customary law; or in the opinion of the NJC have
considerable knowledge of and experience in the practice of Customary
law.

52
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Principles Governing Judicial Appointment
Judicial Independence55
Judicial independence is a significant feature of the rule of law, and is
important in ensuring public confidence in judges as a means of
upholding the law.56 Independent and impartial adjudication denies the
notion that the judge will bring to bear a view that represents the
position or interest of a particular section of the community.57 First, the
institution of the judiciary must be free in its overall functioning
from undue interference from any source. Second, judges should be
protected in their decision-making from improper influence from
other judges and judicial actors, from the executive and legislative
branches of government and from members of the public and the legal
profession.58 They should also be independent from the media,
55

Universal Declaration of Human Rights 1948, Art 10; International Covenant
on Civil and Political Rights 1966, art 14 (1); United Nations Basic Principles
on the Independence of the Judiciary, art 2. s. 4, s.5 and s.6 of the 1999
constitution
56
Crown Copyright, The Governance of Britain: Judicial Appointments
(Presented to Parliament by Lord Chancellor and Secretary of State for Justice
by Command of Her Majesty The Queen, October 2007) 16 at paragraph 2.4
57
Sir Anthony Mason AC KBE, formerly Chief Justice of Australia now
Aurthur Goodhart Professor in Legal science Cambridge University and
National Fellow, Australian National University, The Appointment and
Removal of Judge; See also LTC Harms, Deputy President of the Supreme
Court of Appeal, Transparency and Accountability in the Judicial
Appointment process (Address delivered at the 12th Annual International
Judicial Conference at Bucharest, Romania, May 19-21, 2004) (Advocate, Aug
2010) 36
58
National Judicial Institute, Independence, Transparency and Accountability
in the Judiciary of Ethiopia, (Prepared for the Canadian International
Development Agency, October 2008) 8-9; Crown Copyright op.cit 16-17
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particular pressure groups, self-interest, or other judges, in particular
the more senior judges.59
The independence of the judiciary is important because it is vital that
each judge is able to decide cases solely on the evidence presented in
court by the parties and in accordance with the law. Only relevant facts
and  law  should  form  the  basis  of  a  judge’s  decision.  Only  in  this  way  
can judges discharge their constitutional responsibility to provide fair
and impartial justice. The judges must not feel obliged to the
appointing body.60
Another factor that will affect the independence of the judiciary is the
security of tenure of judicial office holders. They should be free from
any form of intimidation or political pressure in relation to their
judgements or what they say during legal proceedings.61The tenure
should be long enough to reduce the vulnerability of the judges. Also,
the grounds for removal must be precisely determined and the removal
decided by an independent institution. Even after a judge leaves office,
there should be no provision that will prevent him/her from making a
comfortable living.
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Judiciary  of  England  and  Wales,  Tribunals  judiciary,  ‘Judicial  Transparency  
and  Accountability’  <http://www.judiciary.gov.uk> accessed 6 June 2013; See
also Judicial Independence, <http://politics.co.uk.>
60
Crown Copyright op.cit 17; See K Henderson, V Autheman, S Elena, L
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Crown Copyright, 17
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Furthermore, the judiciary should be independent financially with
regard to recurrent expenditure. There should be adequate salaries,
benefits and pensions.62
Judges should be immune from any acts taken within the scope of their
official duties, so that they can properly perform their judicial
functions. They also benefit from immunity from being sued for
defamation for the things they say about parties or witnesses in the
course of hearing cases.63 Finally, it should be noted that judicial
independence is not an end in itself; its objective is that of serving the
public.64
Nigeria and Judicial Independence
In Nigeria, appointments are made through the Judicial Service
Commissions in the country.65According to Aguda, the Judicial Council
is not sufficiently independent. He argues that the National Judicial
Commission is heavily weighted in favour of politicians in the state,
which he notes is not manifestly wrong. However, the possibility of
abuse is inherent in the system.66 This is because politicians in Nigeria
have been seen to be very corrupt. The effect of this is that there will be
difficulty in the Commission acting independently of the executive, as
was intended in the Constitution.

62

K Henderson, et al, op.cit 7-8
Judiciary of England and Wales, ibid
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National Judicial Institute op.cit 10
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See O Awogu, The Judiciary in the Second Republic of Nigeria 1979-1983
(Pacific College Press 1984)
66
ibid 23
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The Federal Judicial Service Commission is a little better since,in any
case, the President is obliged to appoint two members from a list of
four given to him by the Nigerian Bar Association. So, the FJSC
consists of a sufficient number of persons from the Bar and the Bench,
making   it   ‘eminently   suitable   for   the   delicate   job   of   selecting   judicial  
officers’.67 The State Judicial Commission on the other hand is prone to
more abuses. It comprises of the Chief Judge who is the chairman, the
Attorney General, the Grand Kadi, the President of the Customary
Court of Appeal, two legal practitioners of 10 years standing, and two
lay members of the community. The Chief Judge, the Grand Kadi and
the President of the Customary Court of Appeal are all nominees of the
Governor; the Attorney General is of necessity a strong member of the
political party to which the Governor belongs; and the appointment of
the legal practitioner and the lay member is vested in the Governor.68
This means that the nominees of the Governor are de facto in the
majority in the state commissions.
A judge appointed by a Commission consisting mainly of politicians
and nominees of politicians, can hardly be blamed if, where
circumstances present two plausible solutions, s/he decides to give that
which favours the group that got them appointed.69 The corruption
noticeable over the years has occurred because Executive officeholders have succeeded in using their nominees in the Commission to
make recommendations for judicial appointments.70
The military governments in Nigeria have severely undermined the
security of tenure of judges. In 1975, great judges, including the Chief
67

ibid 47; Paragraph E of part II to the 3rd Schedule, 1999 Constitution
Paragraph C of part II to the third schedule of the 1999 constitution
69
TA Aguda, OFR LLM PhD (Lond.), The Judiciary in the Government of
Nigeria (New Horn Press 1983); See also Dr FO Awogu, op.cit 46 to 48.
70
ibid 48
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Justice of Nigeria, were removed from office without observance to the
elementary principles of natural justice. In 1985, the same thing
happened; there was a wave of dismissals and retirements and a many
people were condemned unheard. The reason for their removal was not
made public. Hon Justices Jinadu and Ikomi were among those made to
vacate office. This left a sour taste in the mouths of many and resulted
in loss of self-confidence. Many have become aware that the question
of security of tenure of Judges is a mirage and there is no one to fight
the wars of any judge.71
Section 292(1)72 allows a judicial officer to be removed from office on
the grounds of misconduct. However, the constitution did not define
what is meant by misconduct, which if care is not taken can be
manipulated. However, Karibi Whyte73 relying   on   Black’s   Law  
Dictionary, p.901 defined misconduct in office   as   “any   unlawful  
behaviour by a public officer in relation to the duties of his office,
wilful in character. The term embraces acts which the office holder had
no right to perform, acts performed improperly and failure to act in the
face of an affirmative   duty   to   act.”   Thus,   misconduct   should   not  
therefore mean mere allegations but proven allegations.74
Another factor affecting judicial independence is the provision of the
Constitution to the effect that any person who has held office as a
judicial officer shall not, on ceasing to be a judicial officer for any

71

Honourable Justice Muhammed Mustapha Akanbi, The Role Performance of
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reason whatsoever appear or act as a legal practitioner before any court
of law or tribunal in Nigeria.75
Linked to the principle of independence are the principles of Judicial
Accountability, Judicial Transparency, Appointment on Merit, and
Equality.
Judicial Accountability76
Accountability    means    ‘application    of    neutral    internal    and    external    
controls to hold judges and the judiciary accountable for their
actions’.77A failure to strike the right balance between judicial
independence and judicial accountability will result in either an
unacceptable weakening of judicial independence or inadequate
accountability. Absence of mechanisms for accountability and lack of
judicial performance standards lend greater weight to claims for more
open procedures and public participation in the judicial appointment
process.
The fact that the judiciary should be independent should not give
judges the permission to misuse their authorities and immunities. Clear
rules and limits in relation to judicial actions and activities must
be in place so as to enforce such proper and ethical conduct.
75

s. 292(2) 1999 Constitution
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Judicial Transparency
Judicial transparency was defined by Chief Justice Burger in Richmond
Newspapers Inc. v. Virginia78 when he said that trials are presumptively
open  ‘giving  assurance  that  the  proceedings  were  conducted  fairly  to  all  
concerned and discouraging perjury, the misconduct of participants, or
decisions  based  on  secret  bias  or  partiality’.79
By their very nature, transparency and accountability determine, to a
very large extent, the level of development or under development of a
given society.80 The procedures for appointment should be as open and
transparent as possible. Where there is absence of a transparent
appointment process or a likelihood of external influence, public trust
in the existence of judicial independence is undermined.
Appointment on Merit
The principle that judges should be appointed on merit is linked to
independence. This aims to ensure that the appointment process results
in the selection of high quality individuals. Selection on merit has
essentially   two   objectives:   ‘no   one   should   be   appointed   to   a   position  
unless they are competent to do it; and if two or more people meet the
criteria for appointment, the position should be offered to the person
who would do it best. This is more likely to put appointments above
78
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suspicion of patronage, and ensure that recruitment procedures
reinforce the political impartiality of the judiciary’.81
Equality
Another fundamental principle of the judicial appointment system is
equality. Judges need to have an effective understanding of the
communities which they serve. This can be achieved in a number of
ways. There must be both inward and outward equality in judicial
appointments. The inward focus looks at the environment for the judges
and how it supports diverse membership. The outward focus looks at
the relationship of the judges with the environment they serve and how
they can understand the complex needs of the individuals who come to
them from a wide spectrum of backgrounds.82
Criticisms of the Nigerian Selection Process
In addition to the problems/criticisms earlier stated in the discussion on
Judicial Independence in Nigeria, there is the question as to why the
approval of the Senate is required in the appointment of some judges.
The appointment of a person to the office of the Chief Justice, a Justice
of the Supreme Court or the office of the President of the Court of
Appeal is made by the President on the advice of the National Judicial
Council subject to confirmation by a simple majority of the Senate.
According  to  Akinola  Aguda,  ‘there  is  no  such  reciprocal  power  in  the  
judiciary: the judiciary has no say in the appointment of the President,
or members of the Senate unless there is a dispute concerning the
elections  in  which  case  it  serves  only  as  impartial  arbiter’.83 Thus, in a
case where the judge does not get the approval of the Senate, the
81
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repercussions on such a judge may be far from salutary as the common
man may lose confidence in the ability and probity of that judge,
especially in the context of the Nigerian mentality. Besides, nothing
shows that this procedure will provide for better administration of
government.84 To be appointed, a judge must be possessed of sufficient
knowledge required to discharge his functions. However, some of the
judges being appointed have failed because of lack of knowledge and
the excellence of intellect required of a judge who is expected to
perform this function. This is another shortcoming of the judicial
appointment process.
Practices in Other Jurisdictions
United States of America
In the United States, depending on what the incumbent President wants
to make of his administration, he must find Justices of the Supreme
Court who, other things being equal, share the same political outlook
with him. The Constitution therefore gives him freehand in the choice
of the Chief Justice and Justices of the Supreme Court.85 The
secretaries and advisers of the President as well as Congressmen of his
own Party help him in the search, acting on the guidelines provided by
the President himself. Thus, at a time, a vacancy occurred in the
Supreme Court; the President wanted to fill it and after a long search, a
choice had to be made between Lurton (a Democrat) and Moody (a
Republican). The President chose the Democrat over the fellowRepublican because he had shown himself to be closer to the policies
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which the president believes on.86Thus, the appointment of Justices of
the Supreme Court of the US tends to have a political bias.
Britain87
Under the British system of appointment, the Constitutional Reform
Act (CRA), 2005, defines and restricts the role of the executive in
judicial appointments. The role of the executive is limited to the
establishment of the Judicial Appointment Commission (JAC) by way
of a Non-Departmental Public Body (NDPD) consisting of fifteen
commissioners who are appointed by the Queen on the advice of the
Lord Chancellor, with a lay member, five judicial members, two
members of the legal profession, five lay members, a tribunal office
holder, and a magistrate. The appointment process is also regulated by
an Independent Commissioner for Public Appointment, who ensures
that the process is transparent and guarantees that appointments are
made on merit. The JAC must make appointments solely on merit and
the selected candidate must be of good character. It also has an
obligation to have regard to the need to encourage diversity in the range
of persons available for selection and appointments. Part-time service is
normally a pre-requisite of appointment to full-time office88
After the JAC has given its report to the Lord Chancellor, he engages in
a three-stage process of decision-making which may involve rejection
of the candidate, acceptance of the candidate or a call for
reconsideration and reselection. The appointment of the Law Lords is
86
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made by the Lord Chancellor in consultation with the senior judiciary.
Once the Lord Chancellor has approved the selection, the candidate is
then formally appointed. The Queen also makes certain senior
appointments (the appointment of the more senior judges and
recorders) on the recommendation of the Prime Minister with the
advice of the Lord Chancellor.89
There is also the Judicial Appointments and Conduct Ombudsman
(JCAO) who is in charge of investigating complaints about the judicial
appointment process. The Ombudsman investigates any matter referred
to him by the Lord Chancellor in relation to the appointment process
and considers individual complaints from the candidates for judicial
office who are unhappy with an aspect of the handling of their
application. This ensures independent scrutiny.
The judiciary also plays a significant role in the appointment process,
since they are uniquely   able   to   provide   information   on   a   candidate’s  
ability and integrity, and because they will be the ones managing those
that are appointed. So, the Lord Chancellor consults the Lord Chief
Justice who seeks the views of the presiding judges for appointments
below the High Court. For the High Court, the Heads of Division
advise. Also, applicants are to bring references of which judges are the
major sources. JAC is also required to consult the Lord Chief Justice
and the previous holder of that office to be occupied or someone with
other relevant experiences. However, they are not obliged to follow
these views. The JAC also consists of members of the judiciary.
89
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The British Parliament does not play a role in the appointment of
judicial office holders, but plays a key role in the removal of senior
judges.90 This ensures openness and transparency in the removal of a
senior   judge   and   is   essential   for   judges’   security   of   tenure.   It   will  
ensure that judges are not removed for political reasons. The feature of
consultation is thus an important one in UK judicial appointment.
Views and opinions about the qualities and work of the applicant are
collected from a wide range of judges and senior practitioners in the
legal profession.91
Other Jurisdictions
In Australia, Cyprus, India, New Zealand and Poland, the process of
selection involves consultations with the Judiciary/Attorney General
and appointment by the Executive. In Canada, Hungary, Ireland and
Malta, recommendation and screening are done by a separate
Appointment Committee, while appointment is done by the Executive.
In Czech Republic, appointment is done by the Executive. In France,
Germany, South Africa and the UK, recommendation and screening are
by a separate Appointment Committee, and then consultations are made
with the judiciary or Attorney General, after which the Executive
appoints. In Israel and the USA, nomination is done by the Executive
and appointment is confirmed by the Legislature. Under Italian law,
selection and appointment are carried out by a separate Appointment
Commission. Finally, in Spain and Sweden, consultations are made
with the judiciary or Attorney General and selection and appointment
done by a separate Appointment Commission.92
The Impact of the Selection Process on the Judicial Process
90
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A strong and vibrant judiciary is a sure guarantee for peace, stability
and an orderly society.93 Many times, the role of the judiciary may be
undermined, but we are not to forget that this body either makes or
mars a life depending on its decisions. A judge will bring to the bench
the personal characteristics that s/he has always had.94 A timid judge
would mete out timid judgments and a bold judge will mete out bold
judgments. The question is: what do we expect of our judges?
The  law  is  ‘a  changing  phenomenon’  that  moves  with  the  society;;  new  
situations arise, new circumstances come into play,95 but a decision has
to be reached. A timid judge would not want to step out of the confines
of the law to deal with laws that will cause injustice or meet new
situations.  In  times  like  this,  the  judge’s  hands  are  tied  and  they  fail  to  
administer justice.96A bold judge on the other hand would apply the
law,  distinguish  it,  and  ‘make  new  laws’  in  order  to  meet  the  changing  
needs of the society. Such a judge is aware of his duty and obligation to
administer justice as he should. An example of such is Lord Denning.
His interest in the administration of justice reflected in his decisions.97
His counterparts in Nigeria include the likes of Justices Oguntade,
Nikki Tobi, Ademola Adetokunbo, Teslim Elias, amongst others. The
93
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decisions of a timid judge will lead to conflict, uprising, and
dissatisfaction of the people with the justice system, and invariably, an
impediment is put in the judicial process. It is subject to much
criticism, leading to appeals from one court to a higher court.
Eventually, the case may be sent back to the trial court for retrial,
thereby leading to a slow moving judicial process. In contrast, the
decisions of bold judges will be relied upon as authorities, since such
decisions were reached judiciously and the cause of justice was
furthered. Even if not all parties are satisfied, they know that justice has
been done.98
However, the selection and appointment process has no provision for
the determination of the character of the persons to be employed as
judges and heads of courts. Even if it did, how would one define
character, let alone leave it to the discretion of the Judicial Service
Commission?
The selection and appointment process in Nigeria usually draws judges
from a preferential section of the society, as a result of which the
judiciary is inevitably out of touch with modern social tendencies, and
fails to have any understanding of the working conditions, attitudes of
mind and aspiration of the mass of the population.99It is crucial that the
98
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public sees a judiciary reflective of the diversity of its community.
Additionally, diversity in the judiciary benefits judicial decision
making. Judges from different backgrounds and a diversity of
experiences help to guard against the possibility of narrow decisions.
Judges can debate with one another, offering divergent perspectives
and educating their colleagues about how their decisions will affect
various populations.100
Another point of note is with regard to the integrity of judges. Chief
Rotimi Williams, SAN, complained strongly about the disregard of
judges for lawyers as well as their indolent behaviour. In fact, he states
that some judges are of doubtful integrity.101The word out there is that
the Nigerian judiciary is proliferated with corrupt judges. There is a
wave of corruption, leading to the present and ongoing reforms in the
judiciary. Judges are being removed from office as a result of receiving
bribes, giving uninformed decisions, indolent behaviour and so on.102
The NJC has recently recommended the compulsory retirement of
Justice Charles Archibong of the Federal High Court and Justice
Thomas Naron of the Plateau State High Court for judicial misconduct.
It was found that the latter, the chairman of the dissolved Osun State
Election   Petition   Tribunal   had   ‘regularly   communicated   with   ex-
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governor   Olagunsoye   Oyinlola’s   counsel,   Chief   Kalejaiye   SAN  
through telephone and SMS messages while the election petition filed
by Rauf Aregbesola was being tried by the tribunal.’   The   former   had  
‘dismissed  the  26-count charge against Mr. Erastus Akingbola, former
Managing Director of the defunct Intercontinental Bank without taking
his plea; made caustic and reckless remarks on the competence of four
Senior Advocates of Nigeria and refused to release a certified true copy
of his ruling to the lawyers; convicted some PDP leaders for contempt
when the contempt application was not served on them; gave judgment
in a case commenced by originating summons without written
addresses   filed   by   the   parties’.   It   is   on   these   grounds   that   it   has   been  
argued that such judges lack any grasp of law and procedure.103
The question again is, how did such judges get to these positions where
they were able to make decisions with total disregard for the judicial
process? The selection process, if it does not consider the integrity of
those it is appointing, will have these kinds of judges sitting and doling
out such decisions.
Also, the politicisation of the Judicial Council causes it not to be
sufficiently independent.104 The obvious result of this is favouritism
and god-fatherism in the selection of judges and even in the award of
the title of Senior Advocate of Nigeria. This leads the judge, while
making decisions, to make some political and strategic

103

Femi Falana, Mukhtar and the Anti-corruption war in the judiciary.’   The  
Punch Newspaper (Nigeria, June 3 2013) 68
104
AkinolaAguda, op.cit He argued that the NJC is heavily weighted in favour
of politicians in the state. This is not manifestly wrong. However the
possibility of abuse is thus inherent in the system. Politicians in Nigeria have
been seen to be very corrupt.

Vol. 2 2013

53

considerations.105 A judge appointed by a commission consisting
mainly of politicians and nominees of politicians can hardly be blamed
if in a case where there are two conceivable solutions, he decides to
give that which favours the group that got him appointed.106 The
corruption noticeable over the years has occurred because Chief
Executives have succeeded in using their nominees in the Commission
to make recommendations for judicial appointments.107
As a result of the above, justice will not be not be dispensed properly.
Today, Nigerian prisons are filled with innocent people whose lives
have been destroyed by a failing judge with no regard for the power
that lies in the swipe of his pen.108All of the above can be linked to the
selection process because if there was an effective selection process,
such judges would hardly be found on the Bench, especially in the large
numbers in which they are now found on the Nigerian Bench. These
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Navigating Judicial selection- New Judges Speak About The Process and Its
Impact on Judicial Diversity, op.cit 187
106
TA Aguda, The Judiciary in the Government of Nigeria. See also Dr FO
Awogu, The Judiciary in the Second Republic of Nigeria 1979-1983, 46 to 48.
107
O Awogu, op.cit 48
108
Honourable Justice MM Akanbi, op.cit   136,   “Judges   have   power   to   hand  
down judgments which may result in the execution of their fellowmen. And
their decisions make a world of a difference between life and death, between
survival and ruination- financially and otherwise- between autocracy and
democracy   and   between   a   just   and   unjust   society.”;;   See   also   MT   Martinez,  
Cameras in the Court: A Case for Increased Judicial Transparency (American
Journalism Historians Association, 7-11 Oct 2009) 5-6  “Judges  play  God  with  
regard to the life, liberty  and  property  of  those  who  appear  before  them”.
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have   negative   impacts   on   the   judicial   process   and   affect   the   society’s  
view of the judiciary.109
Recommendations110
After considering the process of selection and appointment of judges in
Nigeria and other jurisdictions, it should be noted that every country is
best suited to fashion its own mode of appointment to suit the
society.111 In doing this, however, consideration should be had of the
fundamental principles of selection.
The selecting body must be independent, transparent and accountable
to the society. The nominees of the MBA should outnumber the rest of
the Judicial Service Commission, and the Commission should be
manned by people of high integrity who can be trusted to act
independently, without fear or favour. The principle of equality and
merit should also be upheld. Therefore, the best amongst qualified
people who can identify with the concerned society should be selected.
Participation by the other arms of government should be as minimal as
possible, except where it is of utmost importance to ensure checks and
balances, and there should be no loophole permitting the Commission
to be infiltrated by external influence.
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RS Sobel and JC Hall, The Effect of Judicial Selection Process on Judicial
Quality: The Role of Partisan Politics (2007) Vol. 27, No. 1 Cato Journal 1
110
A Oyebode, Law and Nation-building in Nigeria: Selected Essays (Centre
for   Political   and   Administrative   Research   (CEPAR)   2005)   149   ‘In   a   society  
bedeviled by the totalitarian rule and sky rocketing cost of living, it requires
near superhuman guts to be upright, stand firm on the side of judicial integrity,
independence,  due  process  of  law  and  kindred  virtues  of  a  democratic  polity.’
111
O   Awogu,   op.cit   43;;   A   Aguda,   op.cit   he   said   that   Nigeria’s   history   is  
different from that of America. Those who are advocating for the election
procedure in the appointment of judges should take note of this.
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The Bar also has a role to play in this. The Bar and the Bench have a
joint responsibility to correct the ills in the judiciary,112 for a bad man
who gets appointed to the bench will still remain bad.113 The Bar can do
this by making sure that those who get appointed to the bench are men
of proven integrity and ability.114 This is possible because they are the
institution to which these judges belonged even before they were
considered for appointment and ought, consequently, to know more
about them. So there is a need for review of the process of appointment.
Anyone to be appointed to the bench must be able to maintain a high
level of discipline in and out of court.115 Therefore, it is my suggestion
that there should be further rules and laid down guidelines, which will
take into consideration the personal qualities, intellectual capacities, an
ability to understand and deal fairly, authority and communication
skills as well as the leadership and management skills of the nominee.
Furthermore, every member of the Bench is very important to the
judiciary; therefore, there should be no variation as to the mode of
appointment of the heads of the courts and other justices that make up
the courts. The process should be a uniform one. So, if confirmation by
the Senate is required, it should be required for all.116
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Femi Falana, Mukhtar and anti-corruption war in the judiciary op.cit 70
Honourable Justice Muhammed Mustapha Akanbi, The Role Performance
of the Lawyer and the Judge in the Administration of Justice in the Society,
op.cit 139
114
Femi  Falana,  op.cit.    According  to  Femi  Falana,  “the  manner  of  appointment  
should be reviewed to prevent lawyers of questionable character or who lacks
the knowledge of law from finding their way to the bench”.
115
OlisaAwogu, op.cit
116
ibid 46
113
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It  is  often  the  case  that  the  appointee’s  experience  as  an  advocate  may  
involve an entirely different area of law from that applied in his or her
judicial role. Furthermore, the job of a newly appointed judge of sitting,
listening quietly and impartially to both sides without undue
interruption is the opposite of his practice as an advocate in the
adversarial process of oral argument.117 It is therefore suggested that
there should be judicial training. After appointment, and in many cases
before appointment, the system should provide access to initial and
ongoing training in substantive and procedural law, judicial skills, and
an understanding of the judicial role, including gender and cultural
sensitivity.118However, if judicial education for newcomers is to have a
significant impact, then it will have to be more comprehensive and
profound than anything that has ever been put in place.
The names of the proposed candidate could be publicized so that
members of the Bar and the public at large will have the opportunity of
communicating in confidence to the authorities any information they
may have regarding the unsuitability of the candidate. This is a means
of ensuring judicial transparency.119
The implication of all this is that where there are properly selected
judges, there is effective justice administration, decisions are doled out
timely, laws are adapted to meet the changing needs of the society and
there is growth in society.
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Edley on the English Legal System (5thedn, Penny Darbyshire)
National Judicial Institute, Independence, Transparency and Accountability
in the Judiciary of Ethiopia, (Prepared for the Canadian International
Development Agency, October 2008)
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Honourable Justice MM Akanbi, op.cit 139-140
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Conclusion
It can be seen thus far that there is indeed need for reform in the
selection and appointment process of judges. There is a need for judges
who will make a positive impact on the whole process of adjudication.
To that effect, an independent appointing body is of great importance.
Transparency and accountability can be seen as matters of degree,
depending on the history and culture of a country, but judicial
independence is sacrosanct and must be upheld at all times. 120
It is however important to note that in as much as this paper has
identified the selection process as a factor affecting the judicial process,
it is by no means the only area that has to be looked into. Corruption
has to be nipped in the bud from the early stages of human life.
Furthermore, legal education should be organised in a way that men
and women of confidence who understand the law and qualify as
impartial listeners can be raised. The legal education should not only
train men to be lawyers but also to be judges.
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LTC Harms, Deputy President of the Supreme Court of Appeal, op.cit 3

Shedding Old Skin: A Reformed Application Of The Trust
Concept To Pension Administration And Management In
Nigeria
Adetola Onayemi V.
In this work, the pension administration system in Nigeria will be
examined, while highlighting the consistent problems arising in pension
administration under the Nigerian Pension Reform Act. This writer will
be proposing that the solution to the problems identified lies in the
adoption of the English Trust rules in the Nigerian pension system. The
implication would be that the pensioner would be able to pursue a
private action against the Pension Fund Manager in any case of default
in   the   performance   of   the   latter’s   duties.   It   is   based   on   this   that  
recommendations on improving the pension management system will be
made.
The Concept of Pension
Several definitions of pension have been attempted, amongst which are
that
"Pensions
are
simply
Post-retirement benefits that
an employee might receive from some employers. A pension is
essentially compensation received by the employee after he/she has
retired”.1 Another is that the pension is  “a  fixed  sum  paid  regularly  to  a  
person,  typically  given  following  a  retirement  from  service”.2
The first point of enquiry is as to the purposefulness of pensions.
According to the Pension Bureau of the Japanese Ministry of Health,
1

<http://www.investorwords.com/5938/pension.html#ixzz1x14d2oml>
accessed 3 June 2013.
2
<http://www.merriam-webster.com/dictionary/pension> accessed 29 May
2013.
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Labour and Welfare,3 “pension   system   is   the   only   system   that  
guarantees income in our long old age, regardless of any economic
changes in the future... [and] in order to live our lives without anxiety,
an income should be guaranteed that ensures nearly the same standards
of   living   as   in   employment”.   The   Bureau   went   on   to   itemize   three  
major risks that necessitate the purpose of the pension concept, viz,
unpredictability of life expectancy, economic changes, and the
possibility of disability and dying.
An occupational or employer pension is one created usually by an
employer for the advantage of an employee. In some instances, such as
the Nigeria Labour Union, the government may also fund pensions.
This is mainly because, in the instance of members of the civil service,
the government is the employer. Occupational pensions operate as a
form of postponed compensation. They are increasingly preferred
because of their tax benefits to both the employer and the employee.
For instance, in Nigeria, contributions made to the Pension Scheme by
the employee and the employer are tax deductable expenses in
computing tax payable. Some pension schemes usually contain an
insurance colouration, as they usually state that benefits accruing to the
employer will be paid to survivors of the pensioner. The usual term for
referring to the recipient of a retirement pension is pensioner or retiree.
In Nigeria, Section 102 of the Pension Reform Act (2004)4 defines a
“pension  fund”  as  

3

‘Basic   Concept   of   Public   Pension’   (tentative   translation)  
<www.mhlw.go.jp/english/org/policy/dl/p36-37b.pdf> accessed 6 June 2013.
4
Pension Reform Act Cap P4 LFN 2004.
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…  an  investment  fund  within  the  Pension  Scheme  which  is  
intended to accumulate during an individual [sic] working
life from contributions and investment income, with the
intention of providing income in retirement from the
purchase of an annuity or in form of programmed
withdrawal, with the possible option of an additional tax
free cash lump sum being paid to the individual
The World Bank Glossary of Pension Terms5 defines   a   “pension  
scheme”   as   “collective   savings   products   designed   to   provide the
scheme  participants  with  an  income  in  retirement...”  
The incidence of pension raises the need for pension administration and
administrators to manage the pension sum. Therefore, many countries
adopt laws and policies for the purpose of regulating their pension
‘industry’.
The Pension Reform Act (PRA) 2004
The Nigerian Pension system is a regulated one. In 2004, the Federal
Government of Nigeria enacted the Pension Reform Act (PRA), which
is the extant legislation governing the pension system in Nigeria. The
PRA introduces certain reforms aimed at improving the system of
pension administration in Nigeria. This 2004 Act repealed the 1993
Nigerian Social Insurance Trust Fund Act. The Act established the
National Pension Commission (PenCom) as the body responsible for
supervising and regulating the Pension Fund Administrators (PFAs).6 A

5

<rru.worldbank.org/documents/toolkits/labor/…/pdf/…PensionsGlossary.pdf  
> accessed 6 June 2012.
6
Pension Reform Act Cap P4 LFN 2004 Section 14 and 15; OT Omotayo,
Contemporary Trends in Nigeria Retirement Climate: Appraisal of 2004
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new development introduced by the Act was the decentralization and
privatization of pension administration in Nigeria. Hence, the Act gives
PenCom the power to formulate, direct and oversee the overall policy
on pension matters in Nigeria, by establishing standards, rules and
regulations for the management of the Pension funds.
As regards the persons to whom the Act applies, Section 1(2) of the
PRA provides that:
...the Scheme shall apply to all employees in the Public
Service of the Federation, Federal Capital Territory and
the Private Sector (a) in the case of the Public Sector, who
are in employment; and (b) in the case of the Private
Sector, who are in employment in an organisation, in
which there are 5 or more employees
Section 2, PRA, provides that the objectives of the Scheme shall be to
(a) ensure that every person who worked in either the
Public service of the Federation, Federal Capital Territory
or Private Sector receives his retirement benefits as and
when due;
(b) assist improvident individuals by ensuring that they
save in order to cater for their livelihood during old age;
and

Pension Act and Social and Economic Condition of Retirees (Tai Solarin
University of Education, Ijebu Ode) 9
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(c) establish a uniform set of rules, regulations and
standards for the administration and payments of
retirement benefits for the Public Service of the
Federation, Federal Capital Territory and the Private
Sector.
It is important to note that the Nigerian pension system under the PRA
is a contributory pension scheme.7 Section 9(1) of the PRA stipulates
the level of contributions required of the employer and the employee as
follows:
(a) In the case of public service of the Federation and the Federal
Capital Territory, a minimum of 7.5% by the employer and 7.5% by the
employee; or
(b) In the case of the military, a minimum of 12.5% by the employer
and 2.5% by the employee.
(c) In other cases, a minimum of 7.5% by the employer and 7.5% by
the employee.
The PRA also permits any employer that wishes to bear the full burden
of the contributions required to be made by both the employer and the
employee to do so.8 The employers, in addition to the contribution to
the pension scheme, are also to maintain a life insurance policy in
7

Pension Reform Act Cap P4 LFN 2004 s 1, part 1. The Contributory pension
scheme refers to a scheme in which provides for an investment fund within the
Pension Scheme which is intended to accumulate during an individual working
life from contributions and investment income, with the intention of providing
income in retirement from the purchase of an annuity or in the form of a
programmed withdrawal, with the possible option of an additional tax free
cash lump sum being paid to the individual (Pension Reform Act s 102).
8
Pension Reform Act Cap P4 LFN 2004 s 9(2)

Vol. 2 2013

63

favour of each employee for a minimum of three times the annual
emolument of that employee.9
Section 11(5) of the PRA provides that the employer should deduct
from source the monthly contributions of the employee and, not later
than 7 working days from the day of payment of salary to the
employee, remit the employee's contribution as well as the employer's
contribution to the custodian specified by the Pension Fund
Administrator. Upon receipt of the contribution, the Pension Fund
Custodian is to notify the Pension Fund Administrator, who shall in
turn credit the revenue savings account of the employee. In the event of
default by the employer to remit the contributions, the employer shall,
in addition to making the remittances already due, be liable to pay a
penalty to be set by PenCom, which penalty shall not be less than 2%
of the total contribution that remains unpaid. This penalty is to be paid
for each month in which the employer defaults. Section 11(8) of the
PRA specifies that the government contribution to the pension of
employees of the public service of the Federation and the Federal
Capital Territory (FCT) shall be a charge on the Consolidated Revenue
Fund of the Federation.
The PRA entirely eliminates unregulated pension fund administration.
Section 44 of the Act states that "As from the commencement of this
Act, Pension funds shall only be managed by Pension Fund
Administrators licensed by the Commission under this Act."10 This
section precludes everyone except Pension Fund Administrators
licensed by the Commission from engaging in the management of
pension funds in Nigeria. Regarding the Commission empowered to
9

Pension Reform Act Cap P4 LFN 2004 s 9(3)
Emphasis added.

10
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license Pension Fund Administrators, Section 102 states that
"commission" means "the National Pension Commission".
These (PFAs), however, are not the only trustees under the PRA.
Section 46 of the PRA states that "As from the commencement of this
Act, pension funds shall only be held by pension funds custodian...".11
It is important to note that the Pension Funds Custodian is commonly
called "the custodian" within the PRA.
Distinct from the previous schemes, the PRA delineates an institutional
structure for the management of pension assets. This structure
comprises of Pension Fund Custodians (PFCs) and Pension Fund
Administrators (PFAs). The first stage is that the PFA opens a Revenue
Savings Account for the employee. Also, the PFA appoints a PFC. The
PFA and the PFC play distinct roles. The role of the PFCs is to receive
the total contribution (comprising of the contributions of both the
employer and the employee), hold and keep the pension fund assets
safely for the employees and beneficiaries of the retirement benefits. It
is also the role of the PFC to undertake related activities on behalf of
the PFA.12 The PFA, on the other hand, administers and manages the
pension fund assets, among other things.13 Both the PFA and the PFC
are required to keep proper books of account and records showing
income, expenditure, assets, the investment and returns on the
investment made with the contributions being managed or held by it.
The PFA or PFC shall, not later than 4 months from the end of the year,
have a qualified external auditor audit its account. The PFA or PFC
shall, not later than 120 days from the end of its financial year, submit
its audited financial accounts to the Pension Commission for approval.
11

Emphasis added.
Pension Reform Act Cap P4 LFN 2004, s 44-47, 59.
13
ibid s 45.
12
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The audited financial accounts shall also be published in at least 2 daily
newspapers printed and circulating in Nigeria within 1 month of the
approval of PenCom.14
The Scheme also contemplates closed pension fund administration.15 It
provides for a situation where organisations with large staff strength,
like Shell Petroleum Plc, Exxon Mobil, etc., are licensed by the
PenCom to act as PFAs and administer existing pension schemes for
their employees. Any company applying to be a closed PFA must hold
minimum pension funds and assets of at least five hundred million
Naira (N500,000,000).16
The purpose for the twin-structure system of the PFA and PFC in the
Nigerian pension system is to reduce the incidence of financial
impudence and provide for a better safeguard against financial
impropriety. This is not to imply that financial mismanagement is
totally eliminated, as the PFA and PFC still assume a joint trust
position;17 but misadministration of the pension scheme is greatly
reduced. The Scheme also places other checks and balances including
but not limited to rigorous licensing procedures and requirements to be

14

ibid s 56 & 57.
Section 102 of the Pension Reform Act defines "Closed Pension Fund
Administrators "as" whose business includes taking responsibility for safe
custody of the funds, securities, financial instruments and documents of title of
the pension fund assets to exclusively manage only pension fund of its
employees". Under s 40 & 41 of the Pension Reform Act, they are required to
be licensed by the Pension Commission.
16
Pension Reform Act Cap P4 LFN 2004 s 40.
17
JO Odia and AE Okoye, ‘Pensions Reform in Nigeria: A Comparison
between the Old and New Scheme’   (2012) 3 Afro Asian Journal of Social
Sciences 3.1, 10.
15
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appointed as a PFC or  PFA,  submission  of  auditor’s  report  to  PenCom,  
PFC guarantee and strict supervision and regulation by PenCom.
All contributions under the PRA are to be invested by the PFA, with
the objectives of safety of the pension funds and the maintenance of
fair returns on the amount invested.18 Every PFA is to establish two
standing committees - (a) Risk Management Committee, and (b)
Investment Strategy Committee.19 To further ensure the safety of the
pension assets, the PFA also has a responsibility of adopting
mechanisms that minimize risk to the investment, such as consulting
the credit rating of companies registered under the Investment and
Securities Act of 1999, before making investments of the pension
funds. The PFA is also guided in its investment decisions by section
73(1) of the Pension Reform Act, which itemizes the investments the
pension funds and assets can be invested in. The permitted investments
are:
(a) bonds, bills and other securities issued or guaranteed
by the Federal Government and the Central Bank of
Nigeria;
(b) bonds, debentures, redeemable preference shares and
other debt instruments issued by corporate entities and
listed on a Stock Exchange registered under Investments
and Securities Act 1999;
(c) ordinary shares of public limited companies listed on a
Stock Exchange registered under the Investments and
Securities Acts of 1999 with good track records having
declared and paid dividends in the preceding five years.
(d) bank deposits and bank securities;
18
19

Pension Reform Act Cap P4 LFN 2004 s 72.
ibid s 66
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(e) investment certificates of closed-end investment fund
or hybrid investment funds listed on a Stock Exchange
registered under the Investments and Securities Act 1999
with
a
good
track
records
of
earning;
(f) units sold by open-end investment funds or specialist
open-end investment funds listed on the stock exchange
recognised
by
the
Commission;
(g) bonds and other debt securities issued by listed
companies;
(h) Real Estate Investment; and
(i) such other instruments as the Commission may, from
time to time, prescribe.
Section 60(2) of the PRA provides that "The custodian shall not utilise
any pension fund or assets in its custody to meet its own financial
obligation to any person whatsoever". The PFC and PFA must also
make certain disclosures. For instance, the PFA is required to issue
statements of account at least once every quarter to the contributor.
Early indicators show that the scheme has recorded some success.
"According to the Director General of the National Pension
Commission, as at August, 2010, the worth of the National Pension
Commission (PenCom) was 1.77 trillion Naira, after six years of
operation. 23,000 retirees in the public and private sector have been
paid over 65 billion Naira, and 800 million Naira is being paid monthly
to pensioners. Approximately, about 14 billion Naira is being received
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per month as pension contribution, and as at July, 2010, 4.5 million
Nigerians were registered under the Scheme."20
According to Oladele,21
following the enactment of the PRA, 22 self-funded
Federal Government establishments have complied with
the provisions of the Act and have transferred pre-2004
pension assets to licensed operators. 15 state governments
have passed pension laws, while 19 states governments
have pension bills before their state legislatures.
Control by the Commission
The power of supervision and examination of PFAs and PFCs and even
the Pension Department is, by virtue of section 79 of the PRA, within
the purview of the PenCom. This is to ensure compliance with the PRA
and other regulations of the Commission. Hence, all powers for
ensuring compliance with the Act and investigating non-compliance lie
with PenCom.
Section 79 (2) of the Pension Reform Act states that
...the Commission may, at any time, authorise one or more
of the officers of the commission or agent to inspect,
examine or investigate any aspect of the activities of any
pension fund administrator, custodian, pension

20

<http://www/ilo.org/public/english/iira/documents/congresses/regional/lagos
2011/1stparallel/session1c/pensionact2004.pdf> accessed 20 June 2012.
21
A Oladele, 'Pencom May Commence Sanction of Employers Over
Compliance' Nigerian Tribune (Nigeria 20 August 2010) 22.

Vol. 2 2013

department, board of trustee, employer or body relating to
pension funds or assets.
Consequent to that power to inspect, examine or investigate, Section
81(1) of the PRA states that:
In the performance of its duties under this section, the
Commission or its officers or agents shall have power to (a) inspect, examine or investigate in accordance with
section 79 (1) of this Act or any regulations made under
this Act and under conditions of confidentiality, the books,
activities and affairs of any person or body relating to
pension funds;
(b) gain access at all times during working hours to the
books, accounts, documents and vouchers of any pension
fund administrator or custodian or any person or body
relating to pension funds;
(c) verify or check the balances in the retirement savings
account and the records of deposit made to date;
(d) verify the investment made by the pension fund
administrator with the contributions on behalf of
employees; and
(e) request from any director, manager or officer of any
pension fund administrator or custodian or firm any
information or explanation as the Commission may deem
necessary in each case to enable it determine whether or
not the provisions of this Act or any regulations made
thereunder are being complied with.
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Also, in line with Section 92, where any employee or beneficiary of a
retirement savings account who is dissatisfied with a decision of the
PFA or PFC, by a request in writing asks the Commission to review the
decision, the commission shall, in exercise of its powers, conduct its
proceedings in a manner as to avoid delays in resolving the dispute and
accordingly, the Commission shall dispose of any matter before it
finally within a period of 3 months from the date the matter was
referred.22
In addition, by virtue of Section 20 (c) and (d) of the PRA, the
Commission has the functions to "approve, license, regulate and
supervise pension fund administrators, custodians and other institutions
relating to pension matters as the commission may, from time to time,
determine;" and "establish standards, rules and guidelines for the
management of the pension funds under this Act"
Trusteeship and the Pension Reform Act
According to Parker and Mellows,23 a pension fund has all the
characteristics   of  a   private   trust,  the   “Settlor”   being  the   employer,  the  
“Trustees”   being   the   Pension   Managers,   and   the   “Beneficiary”   being  
the employees and their dependents.
It is in the light of the above that the PRA will be analysed below, with
a view to delineating the numerous advantages that exist in applying
the Common Law Trust rules to pension administration in Nigeria.
Flaws in the Pension Reform Act

22

Pension Reform Act Cap P4 LFN 2004 s 92(3).
AJ Oakley (ed), Parker and Mellows: The Modern Law of Trusts, (Sweets &
Maxwell, London 2008) 571.
23
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While the provisions of the PRA are laudable, if properly implemented,
two major problems exist, which can be tackled by applying the
Common Law Trust rules to Pension Administration.
1. The contributors under the PRA have no cause of action against the
pension managers if they do not comply with their responsibilities. All
such powers of review are left with the Pension Commission.
Section 11(1) of the PRA states that under the contributory scheme,
contributors have a right to select any PFA of their choice with whom
to open a Retirement Savings Account (RSA). The employee, who also
doubles as the RSA holder, can, without giving any reason, transfer his
RSA from one PFA to another once every year.24
The contributors, on retiring under the new scheme, also have the right
to determine the mode of their retirement benefits. In the words of the
Pension Commission, 25
Participants retiring under the new scheme have the
opportunity to take a decision on the mode of their
retirement benefit payment. Retirees under the new
scheme can choose either the Programmed Withdrawal
(PW) method, which is a periodic withdrawal calculated
on the basis of expected life span, or they can purchase
annuity for life from a life insurance company licensed by
the National Insurance Commission with periodic
payments.
24

Pension Reform Act Cap P4 LFN 2004, s 11(2).
National   Pension   Commission,   ‘The   Inevitability   of   the   Contributory  
Pension  System:  Opportunities  and  Challenges’.
25
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However, despite all these rights, the PRA does not provide for the
pensioner, a beneficiary or the employer to maintain an action against
the PFA or the PFC.
The only alternative for the contributors in the event of any grievance
against the PFA or PFC under the PRA is provided for in Section 92 of
the Act, which states that
any employee or beneficiary of a retirement savings
account who is dissatisfied with a decision of the PFA or
PFC may request, in writing, that such decision be
reviewed by the Commission with a view to ensuring that
such decision is made in accordance with the provisions of
the PRA or any regulation thereunder.
The lack of private action powers by the contributors is best
emphasized by the fact that prosecution for offences under the PRA
“shall   be   instituted   before   the   Court   in   the   name   of   the   Federal  
Republic of Nigeria by the Attorney General of the Federation or such
officer in the Federal Ministry of Justice as he may authorise so to
do”.26 The Attorney General of the Federation may also authorise the
Attorney General of any state in the Federation or any officer in the
Ministry of Justice of the state to institute an action, or he may
authorise any legal practitioner in Nigeria to undertake any such
prosecution directly or in assistance, if the Commission so requests.27
Hence, if a pensioner is not paid his pension or is aggrieved with the
decision of the pension managers, he/she can only make their grievance
known in writing and to the Pension Commission. This, in reality, does
26
27

Pension Reform Act Cap P4 LFN 2004 s 91(2).
Pension Reform Act Cap P4 LFN 2004 s 91(2)(a) & (b).
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not provide a solution to the problem of unpaid pensions. Also, in the
light of the bureaucracy in Nigerian parastatals, such written grievances
will remain untreated while the pensioners languish in poverty.
2. The PRA only provides for criminal actions against the Pension
Managers,   and   by   implication   fines   are   imposed   as   ‘remedies’   for  
breach of the pension fund manager's duties. The implication is that the
fine is not to be applied to the pension fund, but instead acts as a
punitive device. It is trite law that the objective of Criminal Law is not
compensation but punishment.28 Hence, confiscated sums from
criminal convictions and penal sums are usually paid to the State
Section 85 of the Pension Reform Act provides that
Any person who contravenes any provisions of this Act
where no other penalty is prescribed under this Act,
commits an offence and is liable on conviction to a fine
not more than N250,000 or to imprisonment for a term not
exceeding one year or to both fine and imprisonment.
Section 86 of the PRA provides that
Any pension fund administrator or custodian who
misappropriates pension funds commits an offence and is
liable on conviction to a fine of an amount equal to three
times the amount so misappropriated or imprisonment for

28

CO Okonkwo and Naish, Criminal Law in Nigeria (2nd edn Spectrum Law
Publishing, Ibadan 1990) 23.
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a term not less than 10 years or both fine and
imprisonment.29
Section 88 of the PRA also provides for the removal from office of any
director or officer of a PFA or PFC that misappropriates pension funds,
or who uses the pension fund or asset to meet their own financial
obligations.
In addition, Section 89 of the PRA allows the penalization of any
person who has knowledge of the commission of an offence and does
not exercise due diligence to ensure compliance with the PRA.
Despite all these provisions, no provision of the PRA contemplates an
administration of fines gotten from indicted PFA or PFC for the
purpose of replenishing the pension fund. The implication is that
embezzled pension funds remain depleted and despite the indictment of
the PFA or PFC and their punishment, fines go to the government.
Common Law Trust Rules
Hanbury and Martins define a Trust as a "relationship recognised by
equity which arises where property is vested in (a person or) persons
called the trustees, which those trustees are obliged to hold for the
benefit of other persons called cestui que trust or beneficiaries".30
Keeton   defines   a   Trust   as   “the   relationship which arises wherever a
person called the trustee is compelled in Equity to hold property,

29

Emphasis added.
Hanbury & Martin: Modern Equity (16th edn. Sweet & Maxwell: London,
2001 ) 47-48
30
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whether real or personal, and whether by legal or equitable title,31 for
the benefit of some persons [of whom he may be one and who are
termed cestuis que trust] or some object permitted by law, in such a
way that the real benefit of the property accrues, not to the trustee, but
to  the  beneficiaries  or  other  objects  of  the  trust”.32
The primary concern of Trusts is money and the preservation of wealth.
Originally, the idea of the Trust emerged as a mechanism of providing
for the family. Though Trusts remain a dominant tool used in
preserving family wealth,33 this has since stopped being the sole aim of
Trusts,  as  it  “can  no  longer  be  doubted  that  equity  has  moved  out  of  the
family home and the settled estate and into the market-place.”34 Trusts
have evolved into a major device in the holding of property of charities,
other non-profit making bodies, pension funds, investments, etc.35
The underlying principles of the trust are:
1. There is a person (called the settlor) who intends to give a property
(i.e. the trust) to another person (called the beneficiary)
2. Instead of giving the property directly to the beneficiary, the settlor
appoints a person (called the trustee or trustees, if more than one) who
31

Legal trusts are trusts that satisfy all legal requirements for the creation of a
trust. Where an attempt to create a trust is short of any of the legal
requirements, an equitable trust is created.
32
Keeton, Law of Trusts (9th edn Pitman Publishing, London 1968) 3.
33
JE Martin (ed), Hanbury & Martin: Modern Equity (18th edn. Sweet &
Maxwell: London, 2009 ) 44.
34
Sir Peter Millett (1995) 9 T.L.I 35, 36; Sir Anthony Mason (1997-98) 8
K.C.L.J. 1, 4.
35
For other commercial uses of Trusts, see D Hayton (ed.) Modern
international developments in Trust law (Ch. 8 1999).
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will safeguard the trust property, apply it in the manner directed, and
usually manage it productively.
3. The trustees handle the trust property for the purpose of the
beneficiary's interest.
4. The trustees have imperative duties to the beneficiary, which must be
performed in accordance with the trust.
5. In cases of breach of any of the duties, the beneficiary or the settlor
can undertake a private action against the trustee, asking the court to
grant certain reliefs to ensure that the purpose of the trust is achieved.
These reliefs range from compensation of the beneficiary, determining
the trust, and even appointing a new trustee.
6 All reliefs obtained are for the purpose of fulfilling the objectives of
the trust.
Applying the Common Law Trust Rules to Pension Administration
under the PRA
If the principles enshrined in the Common Law trust rules are applied
to pension administration in Nigeria, the implications include that:
1. The contributors to the pension fund will have the powers to enforce
the objectives of the pension fund's creation. Hence, rather than writing
a complaint to PenCom, the contributors will be able to maintain a
private civil action against either the PFA or PFC (whichever is
responsible) for a breach of their duties under the Act. Instances such as
the PFA investing the pension fund in an unauthorized investment, late
payment or non-payment of pension, and failure to give appropriate
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reports on the pension fund's administration, amongst others, will be
enforced in court by the pension contributors.
Hence, PenCom will not be congested with written complaints and can
better concentrate on supervising the PFA and PFC. Also, the issues of
long queues of pensioners awaiting their pensions will be terminated, as
such pensioners will instead maintain an action in the court. Also,
employers and pensioners can exercise some measures of effective
supervision of how their contributions are invested through the use of
court injunctions. Also, while the State pursues a criminal action
against the PFA or PFC, as the case may be, the contributors can
maintain a civil action against the PFA or PFC, whomever is liable.
2. The current position of the law, where only punitive orders are
available for breach of duties of the pension fund administration, will
be reviewed. The position will become such that while the regulators
(PenCom) and the state maintain criminal action and seek reliefs such
as fines and imprisonment, such as the PRA currently prescribes, the
contributors (whether the pensioner or the employer) maintains a
private civil action seeking compensation, damages, interests,
restitution, etc. Also, this will ensure that the monies recovered from an
action against the misappropriation of a pension fund are applied to the
pension fund and for the benefit of the beneficiaries.
Recommendations for Improving Pension Administration under
the PRA
The following recommendations are given, with the aim of socially
engineering a pension administration that is efficient, effective and
represents the hope and aspiration of the pensioner.
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Strict Criminalisation of Pension Misappropriation
The PRA criminalises any form of pension fund misappropriation in
Part XI of the Act. Also, Section 434 of the Criminal Code of Nigeria36
provides that "any person who, being a trustee of any property, destroys
the property with intent to defraud, or with intent to defraud, converts
the property to any use not authorised by the trust is guilty of a felony,
and is liable to imprisonment for seven years."
However, most importantly, strict penal actions should be taken against
any person or body corporate that engages in misappropriation of
pension funds, not just on the paper of the law but in actual practice.
Confiscation of Proceeds of Crime
Furthermore, the PRA does not provide for the confiscation of the
proceeds of the misappropriation of the pension fund. At best, Section
86 of the PRA provides for payment of a fine of an amount equal to
three times the amount misappropriated. However, it is argued that
rather than the above, the misappropriated sum and any proceeds
arising therefrom, whether in property, cash or investment, be
confiscated. Also, it is submitted that the confiscation process should
not attempt any discrimination between the sum gotten from the
misappropriated sum and the private funds of the offender. Instead, the
whole sum mixed together should be confiscated and applied towards
the purpose of the pension trust fund.

36

Criminal Code Act Cap C38 LFN 2004.
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Private Action against Pension Fund Trustees
It is further recommended that since the employee is the beneficiary of
the pension fund, the Act should give allowance for personal action
against the Trustees (i.e the Pension Fund Administrators and
Custodians) in the form of injunctions for likely breach of trust,37
personal remedies against trustees,38 tracing of trust funds, and personal
remedies against any recipient of the misappropriated funds.
This will ensure that immediate action can be taken against trustees as
well as reduce the bureaucratic process of just waiting for the
Commission to act on the matter.
It is recommended that the duality of action, that is civil suit by the
contributors and criminal action by the Commission (through the
Attorney General of the Federation), be permitted against the pension
managers.
This will ensure that pensioners, instead of complaining, can institute
action against the PFAs and PFCs for late payment or withholding of
pension after retirement, which is the usual case in Nigeria. They can
also get an order of court mandating the Pension administrators to pay
their pension funds when payment becomes due. This would reduce the
helplessness of pensioners.

37
38

Fox v. Fox (1870) LR 11 Eq. 142.
Knott v. Cottee (1852) 16 Beav. 77.
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Applying Confiscated Sums for the Purpose of the Trust
It is trite law that the objective of Criminal Law is not compensation
but punishment.39 Hence, confiscated sums from criminal convictions
and penal sums are usually paid to the State. It is recommended that the
penalties in the PRA, such as the payment of a fine of an amount equal
to three times the amount misappropriated, be returned to become part
of the pension fund previously held by the convicted PFA and/or PFC.
The entire pension fund can then be transferred to a different and
reliable PFA and/or PFC, the intention being the application of penal
sums to the use of the pension fund so misappropriated, for the benefit
of the pensioner.
Challenges of Implementation
Despite all these advantages that allowance of civil action provide for
pension administration in Nigeria, some challenges arise. Several
frivolous litigations may be directed at the court if such litigation on
petition matters is allowed, thereby opening a floodgate. Also, the court
may be faced with the challenge of how to compute the reliefs sought
in the light of the several litigants that may be affected by the
misappropriation. Furthermore, the long pendency period that suits take
may prove a problem for pensioners to recover their investments in the
pension fund. This is further complicated if more than two sets of
contributors are affected. For instance, if AB (PFA) is sued for
misappropriating the funds of JK company limited and DF company
limited, the court is faced with the problem of enforcing any judgment
made if the assets of AB (PFA) are insufficient to satisfy the reliefs that
both litigants demand or deserve. Also, in practice, it is easier for the
39

CO Okonkwo and Naish, Criminal Law in Nigeria (2nd edn Spectrum law
publishing, Ibadan 1990) 23.
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government to enforce a judgment than for a private person to enforce a
judgment.
To address these problems, the following should be incorporated:
1. All originating processes relating to pensions should include a pretrial counselling certificate as is provided for in Order 4, Rule 15 of the
High Court of the Federal Capital Territory, Abuja Civil Procedure
Rules 2004 and and Order 3, Rule 2 of the High Court of Lagos State
Civil Procedure Rules 2012, where the counsel shows that the parties
have been appropriately advised as to the relative strength or weakness
of their cases, and that the counsel shall be personally liable to pay the
costs of the proceedings where it turns out to be frivolous. This will
tackle the issues of frivolity of pension-related litigations.
2. The claimant in any suit involving a private civil action against the
pensioner should be either the employer or the representative of all the
employees suing in a representative capacity.
3. Once judgment is obtained by a claimant in a private civil action, the
judgment should be submitted by the employer or the representatives of
all the employees to the Pension Commission for enforcement.
Conclusion
The key features40 of the PRA include "conversion from the NTISF
scheme and employer in-house pension schemes for the private sector
as well as a patchwork of predominantly pay-as-you-go, non40

F Odulana, ‘Pension Reforms in Nigeria: A guide to the Implementation and
Operation of the Pension Reform Act 2004’ (2007).
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contributory, public-sector defined benefit schemes to a uniform, more
transparent, defined contribution pension scheme; Employer-pay-all
life insurance policy for each employee based on a multiple of at least
three times annual emoluments; and Individual retirement savings
accounts with monthly contributions based on annual emoluments."41
Despite all these provisions and the powers of control by PenCom, the
PRA is flawed because it fails to give the contributors to the scheme
any right of action against the PFA or PFC; it does not provide for any
remedies besides punitive remedies and does not provide for the
application of such punitive benefits towards the purpose of the pension
fund. The solution to these defects of the PRA lies in the application of
the Common Law Trust rules, which include a right of civil action by
the beneficiaries to a Trust and that such relief is used for the purpose
of the objectives of the Trust.
In the light of the above, it is recommended here that the Common Law
Trust rules be applied to pension administration in Nigeria. The
implication being that the contributor to a pension scheme can institute
a civil action against the PFA or PFC, and all reliefs obtained from
either the criminal or civil action would be applied to the pension fund.
Also, all proceeds that flowed from such misappropriation of the
pension fund should be confiscated.
However, because of the challenges of enforcement, it is further
recommended that counsels in a private civil action undertake to pay
for the cost of litigation if the suit is frivolous, that actions be instituted
only by the employer or the representatives of all the employees in a

41

Annual emolument is a sum-total sum of basic salary, housing and
transportation allowances that an employee is entitled to.
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contributory pension scheme, and that judgment be submitted to the
Pension Commission for enforcement.
It is maintained that invoking and transplanting the machinery of
private civil action under the Common Law Trust to the application
PRA will provide a viable solution to the effective administration of
pensions in Nigeria.

REVIEWS AND COMMENTARIES
Regional Human Rights Systems of the World: An Overview
Paul Ogendi*
The qualifications required of a human rights system include the
existence of human rights norms, enforcement mechanisms and
legitimacy. Using these criteria, there exist at least three dominant
regional human rights systems in the world. These include the African,
Inter-American, and European human rights systems. The working of
these systems has both similarities and differences. This essay
discusses, in considerable details, some specific aspects of the systems
including standing, admissibility, nature of rights protected, and the
question of follow-up and enforcement.
Introduction
There is no consensus as to what constitutes a human rights system,
strictly speaking.1 Heyns, writing on the African Regional Human
Rights System, identifies two basic characteristics of a human rights
system, including the existence of human rights norms and a
mechanism for the protection of these norms.2 This list is undoubtedly
not exhaustive and perhaps one may add the requirement of legitimacy
*This essay was written when the author was a Masters (Human Rights and
Democratisation in Africa) student at the University of Pretoria, Centre for
Human Rights (CHR) in 2012.
1
In fact, my attempt to find a specific definition was unsuccessful.
2
See generally, CH Heyns, ‘African  regional  human  rights  system:  In  need  of  
reforms?’ (2001) 2 African Human Rights Law Journal 159.
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to the above list. In the world today, there are three dominant regional
human rights systems. Notably, these are the African human rights
system, which has been established within the African Union (AU), the
European human rights system, which has been established within the
Council of Europe, and the Inter-American human rights system, which
has been established within the Organization of American States
(OAS). All these systems have in place a normative human rights
framework, protection mechanism, and, most importantly, they enjoy
the legitimacy of the organisations they serve. In this regard, therefore,
they qualify to be categorised as human rights systems.
The protection mechanisms canvassed in this essay include: the African
Commission   on   Human   and   Peoples’   Rights   (African   Commission),
established under Article 30 of the African Charter on Human and
Peoples’   Rights   (African   Charter),3 and the African Court on Human
and  Peoples’  Rights  (African  Court), established under Article 1 of the
Protocol  to  the  African  Charter  on  Human  and  Peoples’  Rights  on  the  
Establishment  of  an  African  Court  on  Human  and  Peoples’  Rights;;4 the
Inter-American Commission on Human Rights (Inter-American
Commission) and the American Court of Human Rights (American
Court), established under Articles 34 and 52 of the American
Convention on Human Rights (American Convention),5 respectively;
and lastly, the European Court of Human Rights (European Court),
established under Article 19 of the European Convention on Human

3

OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982)
<http://www1.umn.edu/humanrts/instree/z1afchar.htm> accessed 5 May 2013.
4
Adopted in Addis Ababa, Ethiopia, on 10 June 1998 and entered into force
on 25 January 2004.
5
Signed at the Inter-American Specialised Conference on Human Rights, San
Jose, Costa Rica, 22 November 1969.
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Rights (European Convention).6 The aspects covered in this review
include: standing, admissibility, scope and nature of rights protected,
and lastly, follow-up and enforcement. Unique observations have been
made in each part that may be useful in assessing the effectiveness and
efficiency of each system.
Standing, admissibility, scope and nature of rights protected as well as
follow-up and enforcement are critical areas of concern that affect the
capacity of a human rights system to deliver on its mandate of human
rights protection. Accordingly, below is an appraisal of each area with
specific highlight of the best practices in each of the three regional
human rights systems.
Standing
This part discusses the element of standing in each system. Standing is
important because it determines the question of access to the human
rights   protection   mechanisms.   Therefore,   standing   is   defined   as   ‘the  
right   to   bring   an   action   to   be   heard   in   a   given   forum’. 7 Viljoen also
contributes to the understanding of this right and notes that one does
not have   to   be   a   ‘victim’   in   order   to   submit   a   complaint;;   express  
consent  of  the  ‘victim’  is  not  necessary;;  and  individuals  can  also  submit  
complaints on purely public interest grounds (actio popularis).8 The
actio popularis doctrine, however, is a fairly recent phenomenon
espoused by the African Commission in the case of Social Economic

6

Rome, 4.XI.1950.
M Sepulveda and others, Universal and regional human rights protection:
Cases and commentary (University for Peace, Costa Rica 2004) 3.
8
F Viljoen, International human rights law in Africa (Oxford University
Press, 2007) 223-326.
7
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Rights Action Centre (SERAC) and another v Nigeria.9 This
communication to the African Commission was filed by nongovernmental organizations (NGOs), Social Economic Rights Action
Centre (SERAC) and the Centre for Economic and Social Rights
(USA), on behalf of the Ogoni people. It alleged, amongst other things,
a violation of the African Charter as a result of the environmental
degradation taking place in Ogoni-land, occasioned by the oil
exploration activities taking place there.10 The African Commission, in
its decision in this case, observed that the actio popularis doctrine is
‘wisely  allowed  under  the  African  Charter.’11
The African System
The African Commission provisions on standing allow for state
parties12 and individuals13 to bring cases before it. States are allowed
direct access to the African Commission where a violation of the
Charter is alleged.14 However, individual communications do not enjoy
direct access. The communication must receive a simple majority votes
from the members of the African Commission before it can be

9

Communication 155/96, Social Economic Rights Action Centre (SERAC) and
Another v Nigeria (2001) AHRLR (ACHPR 2001) (15th Annual Activity
Report) (Ogoni land case).
10
ibid para 2.
11
ibid para 49.
12
See generally arts 47, 48, 49, 50, 51, 52, 53 and 54 of the African Charter.
13
See generally arts 55 and 58 of the African Charter which by necessary
implication allows for individual communications. Rule 93 of the 2010
African Commission Rules envisages submissions of communications by
individuals (including non-governmental organizations). The only restriction
on individual communications is on the voting requirement under art 55(2).
14
African Charter art 47.
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entertained.15 In  the  alternative,  it  must  disclose  a  ‘series  of  serious  or  
massive violations   of   human   and   peoples’   rights.’16 Lastly, as noted
above in the discussion of Social Economic Rights Action Centre
(SERAC) and another v Nigeria, the African Charter allows for actio
popularis or public interest cases. Notwithstanding, individual
communications before the African Commission, by necessary
implication,  must  disclose  the  existence  of  a  ‘victim’  even  if  he  or  she  
prefers to remain anonymous.17
The African Commission is supported by the African Court in its
mandate to protect human rights in Africa. Direct access to the African
Court is however restricted to the African Commission, State Parties
and African International Organisations as follows: the Commission,
[t]he state party which has lodged a complaint to the Commission; [t]he
state party against which the complaint has been lodged at the
Commission; [t]he state party whose citizen is a victim of a human
rights violation; and the African International Governmental
Organisations.18 State Parties with interest in a particular case may
submit a request to be enjoined in the case before the Court.19 However,
non-governmental organizations (NGOs) and individuals have no direct
access to the African Court. Access to the African Court by NGOs and
individuals is indirect and subject to a declaration being made by State
Parties in accordance with article 34(6) of the Protocol to the African
Charter   on   Human   and   Peoples’   Rights   on   the   Establishment   of   an  
African   Court   on   Human   and   Peoples’   Rights.20 This is a major

15

ibid art 55.
ibid art 58.
17
ibid art 56(1).
18
The Protocol on the African Human Rights Court art 5(1).
19
ibid art 5(2).
20
ibid art 5(3).
16
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departure from the practice of the African Commission, especially with
regards to the actio popularis doctrine.
European System
The European system allows for direct access of the European Court by
individuals and NGOs.21 Killander has observed that the requirement
for a declaration akin to that under the African Court was omitted
because all High Contracting Parties had made a similar declaration
before the European Commission on Human Rights (European
Commission), which has now been disbanded.22 However, the current
challenge for individuals and NGOs with regard to standing is the proof
of   the   existence   of   ‘victim’   status.23 As such, Berg observes that
individuals and organizations cannot act in public interest or actio
popularis cases.24
Inter-American System
The Inter-American Commission allows direct access to any
individuals or NGOs to lodge petitions before it without the
requirement  of  the  express  consent  from  the  ‘victim’.25 As such, public
21

European Convention art 34.
M   Killander   ‘The   African   Regional   Human   Rights   System   and   other  
Regional  
Systems:  
A  
Comparative  
Analysis’  
(2006)  
7
<repository.up.ac.za/xmlui/handle/2263/2482?show=full> accessed 30 June
2012
23
European Convention art 34.
24
L Berg (ed), Bringing cases before the European Commission and Court of
Human Rights (Institute for Human Rights, Abo Akademi University 1997) 8.
See also Application No 9297/81, X. Association v. Sweden, 1 March 1982
DR 28 204.
25
See American Convention art 44.
22
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interest or actio popularis cases can be entertained in this system.
However, inter-state complaints are, uniquely, optional.26 According to
Article 45, a State Party must deposit its instrument of ratification of or
adherence to the American Convention or declare that it recognizes the
competence of the Commission. In this regard, the Inter-American
Commission allows for direct access to individuals and NGOs but
restricts access to States. On the other hand, access to the American
Court of Human Rights (American Court) is restricted to the
Commission and states.27 According to Robertson and Merillis, this
might have been prompted by the fact that, unlike its European
counterpart, the Inter-American system has to deal with antagonistic
regimes  as  well  as  ‘violent  and  destructive  criticism’.28
To conclude this section, it is interesting to observe that despite the
broad standing in the African Commission, it, unlike its European and
American equivalents, continues to receive a ‘minute  number  of  cases’  
annually.29 Weston et al have explained this paradox by noting that the
high number of cases, particularly in the European system, is
attributable to certain external factors, which include: 30
Knowledge   of   one’s   human   rights;;   knowledge   of   the  
existence of systems designed to promote and protect
human rights; surrounding socio-economic and political
26

ibid art 45.
ibid art 61.
28
AH Robertson & JG Merrillis, Human rights in the world: An introduction
to the study of the international protection of human rights (4th edn
Manchester University Press, New York 1996) 210.
29
CH  Heyns  ‘Some  thoughts  on  challenges  facing  the  international  protection  
of  human  rights  in  Africa’  (2010)  27 Netherlands Quarterly of Human Rights
4 447.
30
BH Weston and others, ‘Regional  human  rights  regimes:  A  comparison  and  
appraisal’  (1987)  20  Vand  J.  Transnat’l  L.  4 818.
27
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conditions; expectations that the application will result
only in retribution by the State; and the availability of
counsel in the form of NGOs, lawyers and others to assist
in the drafting and processing of complaints.
Therefore, it is not enough to provide for broad standing without
undertaking awareness and educational campaigns geared towards
enhancing the capacity of target populations to utilise the available
human rights structures to protect their human rights. The success story
of the European system is instructive in this regard.
Admissibility Criteria
Admissibility is important because it determines whether or not a case
will be heard on its own merit or thrown out on a technicality.
Therefore, admissibility criteria are essentially formal requirements that
must be met before a petition can be heard on its merits.
African System
The African Commission has its admissibility criteria stipulated under
Article 56 of the African Charter. There are at least seven conditions
that must be fulfilled before the communication can go on to its
substantive or merits stage. The technical requirements that must be
fulfilled include: compatibility with the African Charter; expression
(writing) in a language that is not insulting; prohibition of exclusive
reliance on mass media reports; exhaustion of local remedies; and no
prior settlement in another competent forum.31

31

African Charter art 56.
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The exhaustion of local remedies under Article 56(5) of the African
Charter was interpreted by the African Commission in Dawda Jawara
v The Gambia.32 In this case, the petitioner had been deposed in 1994 in
a coup   d’etat and filed a communication before the African
Commission. The government opposed the communication on the
grounds that, amongst other things, the applicant had failed to exhaust
local remedies.33 The Commission observed that a remedy must be
‘available,  effective  and  sufficient’.34 In this regard,35
a remedy is considered available if the petitioner can
pursue it without impediments; it is deemed effective if it
offers a prospect of success, and it is found sufficient if it
is capable of redressing the complaint
The second admissibility issue canvassed here is with regard to the time
limit. The requirement of the African Commission under Article 56(6)
of the African Charter is that communications must be filed within a
‘reasonable’  time  from  the  time  of  exhaustion  of  local  remedies or from
the date the Commission is seized of the matter. This is unique since
the African Commission has used this abstract requirement to admit
deserving cases that are beyond six months old.36 Viljoen in reference
to this phenomenon has termed it as  ‘African  landscape  fluidity’.37
Admissibility before the African Court is similar to that under the
African Commission since it is also governed by Article 56 of the
32

Dawda Jawara v The Gambia (2000) AHRLR 107 (ACHPR
2000).Communications 147/95 and 149/96.
33
ibid para 29.
34
ibid para 31.
35
ibid para 32.
36
In Majuru v Zimbabwe (2008) AHRLR 146 (ACHPR 2008) six months was
found to be prima facie reasonable.
37
Viljoen (n 8) 339.
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African Charter.38 The Court may also request the opinion of the
Commission with regard to the admissibility of individuals and
NGOs.39 Lastly, the Court has an option of transferring some of its
cases to the Commission.40 This is a very important provision since the
Court can share some of its work with the Commission, despite the fact
that a case has been properly filed before it.
The European System
The European Court imposes certain formal requirements under its
Article 35. Exhaustion of local remedies is provided for under Article
35(1). The case must be filed within six months from the final decision.
According to De Jong, the requirement of exhaustion of local remedies
is  conditional  on  the  fact  that  the  remedy  must  ‘be  sufficiently  certain  
not   only   in   theory   but   also   in   practice’.41 Other requirements include
that the case should not be filed by anonymous individuals or should
not have been resolved by the Court or its equivalent before.42 Finally,
applications are only admissible if the applicant has suffered
‘significant   disadvantage’.43 This particular requirement in effect bars
the European Court from entertaining public interest cases, which is a
unique characteristic and a major departure from the other systems.

38

Protocol on the African Human Rights Court art 6(2).
ibid art 6(1).
40
ibid art 6(3).
41
De Jong, Baljet and Van Den Brink v The Netherlands (1984) 8 EHRR 20
para 39.
42
European Convention art 35(2).
43
European Convention art 35(3).
39
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Inter-American System
The Inter-American Commission also imposes certain requirements
that are largely similar to the other systems but a little different.
Therefore, the requirement of exhaustion of local remedies, filing
within six months and the res judicata rule is emphasised under Article
46(1). According to Kim, the Inter-American system is unique and
more progressive than its counterparts in so far as it allows for the
exemption of these two requirements under certain circumstances.44
The circumstances are stated in the American Convention as follows:
where there is no legislation for enforcement of the right alleged to be
violated; where there is denial of access to the remedies domestically;
and where there is unwarranted delay in the rendering of a final
judgment.45 Where such exemptions are available, petitions should be
filed within a reasonable period of time.46
In concluding this section, the six-month time limit imposed by the
Inter-American Commission and the European Court constitute a major
barrier to human rights protection.47 The former however has relaxed
this requirement under certain conditions, thereby offering a reprieve.
The  latter’s  strict  enforcement  of  the  time  limit  requirement  is  arguably  
responsible for the high rate of dismissal of cases filed before the
European Court. It is estimated that the admissibility rate is less than

44

J   Kim   ‘Development   of   regional   human   rights   regime:   Prospects   for   and  
implications   to   Asia’   (undated)   65 <www.sylff.org/wordpress/wpcontent/uploads/.../sylff_p57-1022.pdf> accessed 2 July 2012.
45
American Convention art 46(2).
46
See the 2009 Rules of Procedure of the Inter-American Court on Human
Rights art 32(2).   The   Commission   will   consider   ‘reasonableness’   by   taking  
into account the date of violation and the circumstances of each case.
47
See the American Convention art 46(1) and the European Convention art 35.

Vol. 2 2013

95

ten per cent, which raises valid concerns indeed.48 However, the high
rate of cases being dismissed in all the systems is majorly attributable
to the lack of knowledge of the existence of the systems and ignorance
of the rights protected.49 In this regard, therefore, most people do not
understand the catalogue of rights protected or come to know about a
particular system when it is already too late. This has led to many cases
being declared inadmissible for failure to meet the admissibility criteria
set under each system.
Scope and Nature of Rights Protected
Having discussed the question of who can access the regional human
rights systems and the technical requirements under each system, it is
perhaps the right time to address the scope and nature of rights
protected under each system.
African System
The African Charter has the broadest range of enforceable civil and
political rights as well as economic, social and cultural rights,
compared to the European and American conventions. However, the
classical right to privacy and right against forced labour are missing in
the catalogue of rights provided for under the Charter.50 Surprisingly,
48

J  Kim  ‘Development  of  Regional Human Rights Regime: Prospects for and
Implications   to   Asia’   (undated)   65 <www.sylff.org/wordpress/wpcontent/uploads/.../sylff_p57-1022.pdf> accessed 2 July 2012.
49
M Killander, ‘The   African   Regional   Human   Rights   System   and   other  
Regional  
Systems:  
A  
Comparative  
Analysis’  
(2006)  
8
<repository.up.ac.za/xmlui/handle/2263/2482?show=full> accessed 30 June
2012.
50
Heyns (n 2)
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however, the right to privacy is provided for in the 1990 African
Charter   on   the   Rights   and   Welfare   of   the   Child   (African   Children’s  
Charter).51 The African Commission has innovatively included
indigenous   peoples’   rights   within the scope of the rights enforceable.
The case of Centre for Minority Rights Development (CEMIRIDE) (on
behalf of the Endorois Community) v Kenya52 is illustrative of this
point. Another important innovation of the African Commission that
has served to broaden the scope of the enforceable rights is the concept
of   ‘implied   rights’.   This   innovation   is   a   result   of   the   African  
Commission decision on the right to food in the SERAC case.53
Moreover, Articles 60 and 61 of the African Charter allow the
application   of   what   Heyns   has   called   ‘the   wider   body   of   international  
law’,   a   feature   that   is   peculiar   to   the   African   human   rights   system. 54
Other sectoral instruments that guarantee enforceable human rights
include: the 2003 Protocol to the African Charter on Human and
Peoples’   Rights   on the Rights of Women in Africa and the 1990
African Charter on the Rights and Welfare of the Child.
The European System
Similarly, the European Convention has even fewer civil and political
rights than the American Convention. The right to pension, to a
nationality,  to  practice  as  a  lawyer,  to  reside  in  one’s  own  country,  to  a  
career in the public service, to political asylum, to be compensated for
Nazi persecution, to a passport, and to social security benefits have
been found in the past to be beyond the scope of the European

51

African  Children’s  Charter, art 10.
Communication 276/2003.See African Commission, 27th Activity Report,
2009.
53
SERAC (n 9).
54
Heyns (n 2).
52
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Convention.55 Secondly, while the American Convention entrenches
the right of reply, the rights of the child, the right to a name and to
nationality, and the right of asylum, the European Convention omits
them.56 Finally, socio-economic rights under the European Social
Charter are not enforceable. The major contributing factor is the Cold
War ideological difference, which is now reflective in the
enforceability of rights under each system, despite civil and political as
well as economic, social and cultural rights being enforceable in the
international sphere.57
Inter-American System
The American Convention, on the other hand, provides for civil and
political rights as well as a limited number of socio-economic rights.
The 1988 Additional Protocol to the American Convention in the area
of  Economic,  Social  and  Cultural  Rights,  “Protocol  of  San  Salvador”,  
provides for additional socio-economic rights. However, in the context
of individual petitions, only the right to education and the right to
organise and join unions are enforceable.58 This phenomenon
undoubtedly has the effect of severely restricting the protection of
socio-economic rights under the system. One may argue that a greater
number of people are affected by socio-economic rights than by civil
55

AH Robertson and JG Merrillis (4thed) Human rights in the world: An
introduction to the study of the international protection of human rights (1996)
124.
56
ibid 202.
57
See the 1966 International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights.
58
The Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and  Cultural  Rights  “Protocol  of  San  Salvador”
art 19(6).
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and political rights, and locking them out of the system is therefore a
big injustice.
As noted above, the African system provides for the broadest protection
of human rights, cataloguing both civil and political rights as well as
socio-economic rights. In addition, it is expanding the scope of socioeconomic rights in its jurisprudence. Sadly, the enforcement of socioeconomic rights in both the European and the Inter-American system is
wanting. More focus should therefore be made to rope in these
categories of rights alongside their civil and political counterparts that
have been adequately protected under both systems.
Follow-Up and Enforcement
This is the last item to be addressed in this essay. A system is as
effective as the manner in which it follows up and enforces its
decisions. Let us address each system separately and see how effective
the mechanisms adopted by each system are.
African System
The  African  human  rights  system  has  been  criticised  as  being  the  ‘least  
developed   or   effective’.59 Viljoen has observed that factors such as
‘illiteracy,  ignorance,  and  lack  of  resources’  have  severely  inhibited  the  
enforcement of human rights on the continent.60 Murray has also noted
that the inability to follow-up and enforce African Commission
decisions is caused by the fact that the decisions do not   give   ‘clear  

59

HJ Steiner and others, International human rights in context: Law, politics,
morals (3rd edn Oxford University Press, Oxford 2008) 1062.
60
Viljoen (n 8) 230.
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indications   of   whatever   is   required’.61 In Interights and Others (On
behalf of Bosch) v Botswana,62 the African Commission argued that
Article 1 of the African Charter requires compliance by States Parties
with the requests of the African Commission. In International Pen and
Others (on behalf of Saro-Wiwa) v Nigeria,63 the Commission lamented
that ignoring State  parties’ obligations was a violation by such parties
of Article 1 of the African Charter. Clearly, the two cases expose the
weaknesses of the African Commission to follow-up and enforce its
decisions. The embarrassing challenge by Botswana of the legality of
the African Commission in Kenneth Good v Republic of Botswana64
only serves to expose the precarious position of the African
Commission. Therefore, it is fair to conclude that factors such as
hostility of Member States, legitimacy and weak legal provisions under
the African Charter have contributed to the inability of the African
Commission to follow-up and enforce its recommendations. Recently,
the Commission revised its rules to address some of its challenges.
Under Rule 112 of the 2010 African Commission Rules of Procedure,
an elaborate follow-up mechanism has been established, which also
includes the use of a Rapporteur on communications.65 However, the
ultimate   responsibility   to   enforce   the   African   Commission’s  
recommendations has been transferred to the Sub-Committee of the

61

R  Murray  ‘The  African  Charter  on  Human  and  Peoples’  Rights  1987-2000:
An overview of its progress and problems’ (2001) 1 African Human Rights
Law Journal 9.
62
(2003) AHRLR 55 (ACHPR 2003), para 49.
63
(2000) AHRLR 212 (ACHPR 1998, para 122.
64
Communication 313/05, (28th Activity report: November 2009 – May 2010).
In this case, Botswana alleged that the African Commission is not one of the
organs of the African Union.
65
African Commission Rules of Procedure 2010 rule 112(2) &(4).
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Permanent Representatives Committee and the Executive Council on
the Implementation of the Decisions of the African Union.66
The second option available for the African Commission to enforce its
decision is through the newly created African Court on Human and
Peoples’   Rights (African Court). Article 2 of the Protocol to the
African  Charter  on  Human  and  Peoples’  Rights  on  the  Establishment  of  
an   African   Court   on   Human   and   Peoples’   Rights   (African   Court  
Protocol) provides for complementarity between the Court and the
Commission. Rule 118 of the 2010 African Commission Rules of
Procedure allows the Commission to seize the African Court at any
time, including in the enforcement its decisions.67 The Court is
supposed to give a binding decision. However, Article 30 of the
African Court Protocol passes the responsibility to enforce its decisions
to state parties. Ssenyonjo has also observed that the option of the
Court is not ideal due to the low ratification of the Protocol.68
The European System
The European system, on the other hand, grants the Committee of
Ministers a supervisory role.69 Therefore, failure to abide by the
decision of the Court attracts direct sanctions from the Committee of
Ministers.70 This system has proved to be very effective and most

66

ibid rule 112(8).
ibid rule 118.
68
M Ssenyonjo, ‘Strengthening  the   African  regional  human  rights  system’  in  
M Ssenyonjo (ed) The African regional human rights system: 30 years after
the  African  Charter  on  Human  and  Peoples’  Rights  (Martinus Nijhoff, Boston
2012) 461.
69
American Convention art 46(2).
70
ibid art 46(4) and (5).
67
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decisions of the European Court are actually implemented for fear of
political back-lash.71
The Inter-American System
The Inter-American Commission enjoys wide supervisory powers in
the implementation of its decisions. For example, in case of a friendly
settlement, it is allowed to request for information and/or hold hearings
in order to verify compliance with its recommendations.72 Similarly,
with regard to other cases where a friendly settlement is not achieved,
Article 51(1) of the American Convention imposes a three-month
period for compliance with the recommendations of the Commission.
Under Article 51(2), the Commission may also make pertinent
recommendations and prescribe a period for compliance by the state
concerned. At the expiration of this period, the Commission determines
whether the state has taken adequate measures or not.73 Another
interesting innovation under the Inter-American system is Article 65 of
the American Convention which provides what Subbian has called
‘actual  sanctions’, since  a  state  that  has  not  complied  with  the  Court’s  
decision is publicly humiliated in the General Assembly.74

71

B Cali and N Bruch, Monitoring the Implementation of Judgments of the
European Court of Human Rights: A Handbook for Non-Governmental
Organisations
(May
2011)
15
<
https://ecthrproject.files.wordpress.com/2011/07/monitoringhandbook_calibru
ch1.pdf> accessed 24 June 2013
72
Art 48 of the Rules of Procedure of the Inter-American Commission.
73
American Convention art 51(3).
74
A Subbian, Human rights complaint system: international and regional
(Deed & Deep Publications, New Delhi 2003) 218.
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From the above analysis, it appears that the Inter-American and African
systems are struggling to follow up and enforce their decisions.
However,   with   the   recent   amendments   in   the   latter’s   system   and  
innovations in the former’s  system, this trend perhaps will change. On
the other hand, the European system is a good example of how political
will is a strong factor in this regard.
Conclusion
The above analysis reveals quite unique systems of regional human
rights protection. Each system reveals unique characteristics that assist
or hinder its effectiveness to undertake its mandate. The European
system is very efficient in follow-up and enforcement of its decisions
and is by far the most successful system, compared to the African and
Inter-American systems. The key therefore to a strong system appears
to be tilted hugely in favour of follow-up and enforcement mechanisms.
Helfer  and  Slaughter  have  thus  observed  that  ‘non-compliance is just as
detrimental   to   developing…political power as compliance is
essential’.75 It is therefore encouraging to see both the African and the
Inter-American human rights systems paying special attention in this
area. Notwithstanding, the African human rights system scores highly
in the scope and nature of rights protected. This is because it protects
both socio-economic rights alongside civil and political rights.
Moreover, the African Charter allows for consideration of additional
rights found at the international sphere. The European and InterAmerican systems, however, do not impress in this regard. On the
admissibility criteria, the European system appears to have a more
stringent technical requirement, especially on the six-months time limit
that seems to affect its mandate to protect human rights due to the high
75

LR   Heifer   &   AM   Slaughter   ‘Towards   a   theory   of   effective   supranational  
adjudication’  (1997)  273  Yale L. J.107
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number of cases declared inadmissible. The other systems appear to
have flexibilities around this requirement, which has proven to be very
useful in their human rights protection work. However, as noted above,
ignorance of the existence of the systems is partly to blame for delays
in filing cases. Lastly, on standing, it is again the African system that
impresses, due to the acceptance of the actio popularis doctrine that has
made it possible for NGOs to file cases before it without the express
consent from the victims.

VETERANS’  CORNER
Consent to Arbitration through National Investment
Legislations: An African Perspective
Makane Moïse Mbengue
Consent to Arbitration and its Main Features in National
Investment Legislations1
National investment codes may function as potential sources of
international investment law.2 In other words, states may make
unilateral undertakings within the frame of national investment
legislations   and,   as   a   result,   be   considered   as   having   “created  
international obligations”.3 The addressees of national investment

1

In the context of the present contribution, national investment legislations
will  be  indifferently  referred  to  as  ‘foreign  investment  legislations’  or  ‘national  
investment  codes’.
2
For  an  analysis  of  national  investment  legislations  as  ‘unilateral  acts  of  states  
under   international   law’,   see   M.   M.   Mbengue,   “National   Legislations   and  
Unilateral   Acts   of   States”,   in   T.   Gazzini   and   E.   de   Brabandère   (eds.),   The
Sources of Rights and Obligations in Transnational Investment Law (Martinus
Nijhoff Publishers, The Hague 2012).
3

Mobil Corporation, Venezuela Holdings, B.V. et al v. The Bolivarian
Republic of Venezuela, ICSID Case ARB/07/27, Decision on Jurisdiction, 10
June, 2010, para. 85. Unless otherwise indicated, all the awards are available
on the following website: <www.italaw.com>.
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legislations are foreign investors as well as the state that is itself the
‘author’  of  the  investment  legislation.4
That states commit themselves through bilateral or multilateral
investment treaties or through contracts with foreign investors is rather
standard. That states may subject themselves to binding investment
obligations via national investment legislations is still perceived as
peculiar, but now reflects a growing trend in developing countries.
National investment codes embody, inter alia,5 substantive rules of
investment treatment (fair and equitable treatment, national and mostfavored-nation treatment, protection from arbitrary and discriminatory
measures, protection from nationalization and expropriation, and the

4

See, e.g.,  the  1998  Foreign  Investment  Law  of  Myanmar:  “Foreign investors
who invest and operate on equitable principles would be given the right to
enjoy appropriate economic benefits, to repatriate them, and to take their
legitimate assets back home on closing of their business. They would also be
given proper guarantee by the Government against nationalization of their
business in operation. All these rights and privileges would be granted in the
interest of the Union of Myanmar and its people”  (italics  added),  available  at  <  
http://missions.itu.int/~myanmar/t&b/invest01.html>.
5
For a detailed analysis of the content of national foreign-investment statutes,
see  M.  Potestà,  “The  Interpretation  of  Consent  to  ICSID  Arbitration  Contained  
in Domestic Investment Laws”,  Arbitration International, Vol. 27, N° 2, 2011,
p. 150. National foreign-investment   statutes   can   consist   of   “legislation  
specifically  addressing  investments  by  foreign  investors”  or  of  “general  legal  
framework consisting of tax laws, labour laws, environmental laws, corporate
laws,   competition   laws,   and   intellectual   property   laws”,   see   A.   Joubin-Bret,
“Admission  and  Establishment  in  the  Context  of  Investment  Protection”,  in  A.  
Reinisch (ed.), Standards of Investment Protection (Oxford University Press,
Oxford 2008) 18-19.
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right to free transfer of capital),6 as well as provisions defining the
notions of an investment and of an investor.7 However, of all the
provisions contained in national investment codes, those dealing with
the settlement of disputes between the host state and the foreign
investor appear to be the most problematic. This is particularly true of
provisions concerning investor-to-state arbitration.8
Investor-to-state arbitration is subject to consent. Traditionally, consent
to arbitration emanates from a preexisting agreement, which often takes
the form of a treaty between the host state and the state of nationality of
the foreign investor. It can also be shaped as a contract between the
host state and a foreign investor. In both cases, consent to arbitration is
the result of an agreement. When given through foreign investment
legislations, consent to investment arbitration does not involve any
6

See, e.g. Mongolian Foreign Investment Law art 8,  which  provides  ‘full  and  
legal  protection’  and  ‘expropriation’  provisions:  “1.  Foreign  investment  within  
the territory of Mongolia shall enjoy the legal protection guaranteed by the
Constitution, this law and other legislation, consistent with those laws and
international   treaties   to   which   Mongolia   is   a   party   […]   3.   Investments   of  
foreign investors may be expropriated only for public purposes or interests and
only in accordance with due process of law on a non-discriminatory basis and
Investment Law art 9,  which  sets  forth  a  ‘national  treatment’  rule:  “Mongolia  
shall accord to foreign investors favorable conditions not less than those
accorded to Mongolian investors, in respect of the possession, use, and
disposal   of   their   investments”,   quoted   in   Khan Resources Inc., Khan
Resources B.V., and CAUC Holding Company LTD. v. The Government of
Mongolia and MONATOM Co., LTD., Notice of Arbitration, 10 January 2011,
paras. 69-70, available at:

<http://italaw.com/documents/KhanResourcesVMongolia_NOA.pdf>.
7

See, e.g., South Korean Investment Protection Act 2002 art 2 para 4 available
at: <http://untreaty.un.org/cod/avl/pdf/ls/Shin_RelDocs.pdf>.
8
In  the  context  of  the  present  contribution,  ‘investor-to-state  arbitration’  will  
be   indifferently   referred   to   as   ‘international   arbitration’,   ‘investment  
arbitration’  or  ‘arbitration’.
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agreement between two states or any agreement between a state and a
foreign investor. Rather, consent to arbitration purely and simply
proceeds from a unilateral undertaking of the host state in its domestic
investment law(s).9 For   instance,   a   state   can   decide   “by   means   of   a  
unilateral commitment … set   forth   in   its   legislation”10 to   “propose
… to submit the differences, arisen from any investment or any kind
of  investment,  to  the  ICSID  jurisdiction.”11
In   that   sense,   the   ‘offer   to   arbitrate’   made   under   national   investment  
codes is broader than the offer to arbitrate made by virtue of BITs or
investment contracts. Consent to arbitration through BITs is an offer
limited to foreign investors whose states of nationality have concluded
9

See Tradex Hellas (Greece) v. Republic of Albania, ICSID Case No.
ARB/94/2, Decision on Jurisdiction, 24 December 1996, (1999) 14 ICSID Rev.
– Foreign Inv. LJ, pp. 186–187:  “although  consent  by  written  agreement  is  the  
usual method of submission to ICSID jurisdiction, it can now be considered as
established and not requiring further reasoning that such consent can also be
effected unilaterally by a Contracting State in its national laws, the consent
becoming  effective  at  the  latest  if  and  when  the  foreign  investor  ﬁles  its  claim  
with ICSID making use of the respective national  law”.
10

IBM World Trade Corporation v. Republic of Ecuador, ICSID Case No.
ARB/02/10, Decision on Jurisdiction, 22 December 2003, para. 24.
11
ibid. See also, Ceskoslovenska Obchodni Banka, a.s. v. The Slovak Republic,
ICSID Case No. ARB/97/4, Decision on Jurisdiction, 24 May 1999, para. 45:
“Many   investment   laws   of   developing   countries   provide   for   the   State’s  
acceptance of ICSID jurisdiction (or for alternative dispute resolution
methods) for disputes with the investor arising out of a particular investment.
Under some laws the offer is deemed to be accepted as soon as the foreign
investor files an investment application pursuant to such a law, regardless of
whether the application includes a reference to the arbitration provision
contained  in  the  law”.

108

Young African Research Journal

a BIT with the host state against which they intend to initiate arbitration
proceedings. In the same vein, consent to arbitration through
investment contracts is an offer strictly limited to foreign investors
which are parties to those contracts. By contrast, consent to arbitration
through national investment legislations constitutes an offer made to
the foreign investment community as a whole, with no real possibility
of individualizing the scope of the offer. This is a particular feature of
foreign investment legislation, which should be taken into account by
states when deciding to draft such pieces of legislation.
To Consent or not to Consent to Arbitration? The Four Patterns
Arising from National Investment Legislations
In practice, national investment codes apply differential language and
stipulate different levels of engagement when it comes to consent to
arbitration.12 Four main patterns can be distinguished.
The  first  pattern  can  be  qualified  as  the  ‘no-arbitration  pattern’  or  ‘optout  arbitration  pattern’  as  it  refers  to  those  national  investment  laws  that  
do not encompass any provision regarding dispute-settlement and are,
thus, silent on international investment arbitration.13 Sometimes,
12

One   author   explains   that   “an   analysis   of   dozens   of   investment   promotion  
laws shows not only that there is great variety in the wording of the dispute
settlement clauses, but also that very few contain an unequivocally worded
offer  by  the  host   state  to  arbitrate  before   ICSID”.  See   M.  Potesta,   op. cit., p.
154.
13

This is the case, e.g., of the 1998 Foreign Investment Law of Myanmar
(comprised   of   the   “Statement   on   Foreign   Investment   Law   on   Myanmar”   and  
the   “Union   of   Myanmar Foreign   Investment   Law”),   available   at:  
<http://missions.itu.int/~myanmar/t&b/invest01.html>
See
also,
the
Investment Promotion Act of Mauritius 2000(amended in 2009), available at:

<http://www.comesaria.org/site/en/art.php?chaine=mauritius-board-of-
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national investment codes of that type merely provide for dispute
settlement  before  the  host  state’s  domestic  courts.14
The   second   pattern   can   be   characterized   as   the   ‘opt-in arbitration
pattern’.   National   investment   legislations   that   are   governed   by   such   a  
pattern require the settlement of foreign investment disputes by
domestic courts. It is only when an investment treaty (e.g., a BIT) or an
investment contract explicitly allows for recourse to investment
arbitration that the latter supersedes settlement by domestic courts,
hence the idea that investment arbitration needs to first be opted-in in a
treaty   or   a   contract   for   the   host   state’s   domestic   courts   not   to   have  
exclusive competence in the settlement of investment disputes. This
kind of national investment legislations also does not incorporate,
formally speaking, a standing offer of consent to arbitrate. Investment
arbitration is only foreseen as a derogatory mechanism. A good
illustration   of   the   ‘opt-in   arbitration   pattern’   is   to   be   found   in   the  
Mongolian Foreign Investment Law.15

investment-boi&id_art=101>
14

See, e.g., the Law of the Republic of Armenia on Foreign Investments 1994
art 24, Investment Laws of the World, ICSID Release 95-3, issued June 1995.
15

The Mongolian Foreign Investment Law art 25  reads  as  follows:  “Disputes  
between foreign investors and Mongolian investors as well as between foreign
investors and Mongolian legal or natural persons on the matters relating to
foreign investment and the operations of the foreign invested business entity
shall be resolved in the Courts of Mongolia unless provided otherwise by
international treaties to which Mongolia is a party or by any contract between
the  parties.” Quoted in Khan Resources Inc., Khan Resources B.V., and CAUC
Holding Company LTD. v. The Government of Mongolia and MONATOM Co.,
LTD, ibid para. 67.
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The  third  pattern  can  be  designated  as  the  ‘optional  arbitration  pattern’.  
Foreign investment legislations that include such a pattern do not entail
a strict consent to arbitration. They simply recommend or authorize,
among other possibilities, recourse to international arbitration in order
to settle foreign investment disputes. The usual language tends to
provide  that  an  investment  dispute  “may be  settled”  through  arbitration  
or  that  arbitration  “may be mutually agreed by the parties”.  A  relevant  
example   of   the   ‘optional   arbitration   pattern’   can   be   seen   in   the  
Investment Code of Seychelles16 as well as the Tanzanian Investment
Act.17

16

See the Investment Code of Seychelles Act 2005 art 13.2 which reads as
follows:  “Disputes  which  cannot  be  resolved  by  the  parties  themselves  may be
settled: a) by an arbitration procedure whether local or international that is
based on a previous agreement between the parties; or b) by legal proceedings
in   accordance   with   the   Law   of   Seychelles”.   See   also   M.   Potesta   (op. cit., p.
155, footnote 26) who gives other examples of this pattern: the Estonian Law
on Foreign Investments 1991 art 22; the Law of the Republic of Indonesia
concerning Investment 2007 art 32.4; the Law of Azerbaijan Republic on
Protection of Foreign Investments 1992 art 42.
17
The  Tanzanian  Investment  Act  1997  s  23.2  (b)  reads  as  follows:  “A  dispute  
between a foreign investor and the [Tanzania Investment] Centre or [the
UROT] in respect of a business enterprise which is not settled through
negotiations may be submitted to arbitration in accordance with any of the
following methods as may be mutually agreed by the parties, that is to say …
b) In accordance with the rules of procedure for arbitration of the International
Centre  for  the  Settlement  of  Investment  Disputes”.  The  Tanzanian  Investment  
Act has been the subject of an ICSID arbitration procedure (Biwater Gauff
(Tanzania) Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22,
Award, 24 July 2008, para. 329). In reaction to the assertion of the claimant
(foreign  investor)  according  to  which  Section  constitutes  a  “standing  unilateral  
offer   to   arbitrate”,   the   arbitral   tribunal   made the   following   conclusion:   “This  
analysis faces the immediate - and   in   the   Arbitral   Tribunal’s   view  
insurmountable - difficulty that the options for dispute resolution in Section

Vol. 2 2013

111

The   ‘optional   arbitration   pattern’   is   not   to   be   confused   with   ordinary  
choice of forum clauses.18 The latter usually give the possibility to
foreign investors to choose between investment arbitration and
settlement by domestic courts. The choice made by the foreign investor
is then imposed on the host state. National investment laws that are
based   on   the   ‘optional   arbitration   pattern’   do   not   accord   a   right   of  
forum selection to foreign investors. In general, they require a previous
agreement (i.e., a preexisting arbitration clause in an investment
contract) or a subsequent agreement (i.e., what is commonly called a
compromis) between the host state and the foreign investor. In the
absence of such an agreement, no consent to arbitration can be
determined. The sole remaining choice for the foreign investor would
be   to   initiate   a   dispute   before   the   host   state’s   domestic   courts.  
Accordingly,   the   ‘optional   arbitration   pattern’   allows   host   states   to  
exercise a margin of discretion in deciding whether or not to submit
themselves to investment arbitration. Because of these characteristics,
the   ‘optional   arbitration   pattern’   constitutes   a   sort   of   safety   valve   for  
those states which do not want to make standing unilateral offers to
arbitrate, while preserving the option to subject themselves to
arbitration under some circumstances.

23.2(a)-(c)   are   conditioned   by   the   words   “as may be mutually agreed by the
parties”.      In   the   present   context,   these   words   are   most   naturally   read   as  
meaning that a dispute may be referred to any one of the three options, but
only depending upon the agreement of the parties. In other words, a
subsequent agreement between the parties is required – which is very different
from a standing unilateral offer which simply requires acceptance by an
investor. Indeed, there is no other language at all in Section 23 to suggest a
standing unilateral offer by the Republic of Tanzania”.  
18

For an example of a choice of forum provision, see infra, footnote 19.
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The  fourth  pattern  can  be  referred  to  as  the  ‘mandatory  or  compulsory  
arbitration  pattern’.  By  contrast  to  national  investment  codes  governed  
by the three above-mentioned patterns, some national investment
legislations embody a clear-cut unilateral offer to arbitrate. The
semantics generally used to express such a standing offer to arbitrate
are  either  “the   host  state   hereby   consents”   or   “the   consent   of   the   host  
state   is   constituted   by   this   article”.   The   best illustrations of this trend
are to be found in the Albanian Foreign Investment Law19 and in
several investment codes enacted by African states.20 Furthermore, the
19

The  Albania’s  Foreign  Investment  Law  1993  art 8.2  reads  as  follows:  “If  the  
dispute arises out of or relates to expropriation, compensation for
expropriation, or discrimination and also for the transfers in accordance with
Art 7, then the foreign investor may submit the dispute for resolution and the
Republic of Albania hereby consents to the submission thereof, to the
International   Centre   for   Settlement   of   Investment   Disputes   (“Centre”)  
established by the Convention on the Settlement of Investment Disputes
between States and National of Other States, done at Washington, March 18,
1965   (“ICSID   Convention”)”   (italics   added).   Quoted   in   Tradex Hellas
(Greece) v. Republic of Albania, ICSID Case No. ARB/94/2, Decision on
Jurisdiction, 24 December 1996, (1999) 14 ICSID Rev. – Foreign Inv. LJ, p.
174.
20

For a more exhaustive list of examples, see M. Potesta, op. cit., p. 156
(footnote 29). The author refers for example to Togo’s  1989 Investment Code
(art 5)  (“Le consentement des parties à la compétence du CIRDI requis par les
instruments le régissant, est constitué en ce qui concerne la République
togolaise par le présent art et, en ce qui concerne la personne intéressée, est
exprimé dans la demande   d’agrément”)   (“The   consent   of   the parties to the
jurisdiction of ICSID, required by the instruments governing it, is, for the
Republic of Togo, made up of this art, and, for the concerned entity, is
contained   in   its   application   for   approval”).   He   also mentions the case of the
1995 Investment Code of the Republic  of  Côte  d’Ivoire  (art 24)  (“The consent
of the parties with regard to the competence of the ICSID or of the
Supplementary mechanism, as the case may be, required by the instruments
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‘mandatory  arbitration  pattern’  encompasses  those  national  investment  
codes which – albeit not containing explicit statements of consent by
the host state – are worded so as to grant foreign investors an
unequivocal right to submit a dispute to arbitration. Noteworthy are the
examples of the Georgian Foreign Investment Law21 and the El
Salvador Foreign Investment Law.22

governing them,  shall,  for  the  Republic  of  Côte  d’Ivoire,  be constituted by this
art and is expressly contained in the approval application for the entity
concerned”).  See  also,  the  2002  Investment  Code  of  the  Democratic  Republic  
of Congo (art 38)  (“Le consentement des parties à la compétence du CIRDI ou
du Mécanisme Supplémentaire, selon le cas, requis par les instruments les
régissant, est constitué en ce qui concerne la République Démocratique du
Congo par le présent art et  en  ce  qui  concerne  l’investisseur  par  sa demande
d’admission   au   régime   de   la   présente   loi ou   ultérieurement   par   acte   séparé’)
(The consent of the parties to the jurisdiction of ICSID or of the Additional
Facility, as the case may be, required by the instruments governing them, is
made up of this art, as far as the Democratic Republic of Congo is concerned,
and is contained in the application for approval under this law or in a further
distinct act, as far as the investor is concerned).
21

The Law of Georgia on Investment Activity Promotion and Guarantees
1996 art 16.2   reads   as   follows:   “A   dispute   between   a   foreign   investor   and   a  
state agency shall, unless the procedure for its resolution is defined by way of
their agreement, be subject to resolution in courts of Georgia or in the
International Center for the Resolution Investment Disputes”  (italics  added),  
available
at:
<http://www.mfa.gov.ge/files/79_9438_624394_60_69_132776_LawonInvest
m.Prom.pdf>
This provision has been interpreted by an ICSID arbitral tribunal as setting
forth a unilateral consent to arbitration, see Zhinvali Development Ltd v.
Republic of Georgia, ICSID Case No. ARB/00/1, Award, 24 January 2003, 10
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Of   all   the   four   patterns   identified,   the   ‘mandatory   arbitration   pattern’  
seems to be the most straightforward and at the same time the riskiest
for states. Indeed, it allows foreign investors to directly initiate
investment arbitration proceedings against the host state, which has
unilaterally consented to arbitration through its foreign investment
legislation. No additional ad hoc consent is needed. In other words, the
foreign  investor  need  not  prove  the  existence  of  an  ‘offer  to arbitrate’  in  
a BIT or in an investment contract. It suffices for the investor to invoke
solely the national investment code because of the standing unilateral
offer arising out of that code. Consent to arbitration through foreign
investment legislations is, thus, susceptible to producing legal effects at
the international level. As a consequence, a host state that is governed
by   a   ‘mandatory   arbitration   pattern’   is   precluded   from   claiming   that  
only its domestic courts have competence in interpreting the scope and
content of the consent to arbitration embodied in its national investment
code. Once a clear-cut offer to arbitrate has been formulated in a
domestic law, the host state relinquishes its power to interpret its own
law. It is up to an international arbitral tribunal to decide the proper

ICSID Rep. 3, paras. 328-342.
22

The Salvadorian Investment Law art 15 reads as follows in its relevant part:
“In   the   case   of   controversies   arising   between   foreign   investors   and   the   State  
regarding their investments in El Salvador, the investors may submit the
controversy to: a) the International Centre for Settlement of Investment
Disputes (ICSID), with the purpose of solving the controversy through
conciliation and arbitration, in accordance with the Convention on the
Settlement of Investment Disputes between States and Nationals of other
States.”.   Quoted   in   Inceysa Vallisoletane, SL v. Republic of El Salvador,
ICSID Case No. ARB/03/26, Award, 2 August 2006, para. 268. The arbitral
tribunal   concluded   that   “by”   Art 15 of the Investment Law, the Salvadoran
State  “made  to  the  foreign  investors a unilateral offer of consent to submit, if
the   foreign   investors   so   decides,   to   the   jurisdiction   of   the   Centre”   (ibid para.
332).
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interpretation to be given to an alleged consent to arbitration, even
when embodied in a national legislation. 23
This rationale also applies to ambiguous offers to arbitrate under
national investment legislations. In the case of unclear and imprecise
formulations of consent to arbitration-related provisions,24 foreign
investors may still initiate arbitration proceedings against host states.
There   is   indeed   a   ‘grey   area’   of   consent   to   arbitration   that   can   be  
exploited in order to subject a state to arbitration. It is within the power
of an international arbitral tribunal to decide by means of interpretation
whether  such  a  ‘grey  area’  constitutes  a  unilateral  offer  to  arbitrate  or  
not. It is noteworthy that regardless of whether a state has not clearly
consented to arbitration under its investment code, it can still be subject
to the jurisdiction of an arbitral tribunal, which will have the final say
on the meaning of the investment legislation.
23

D.   Caron,   “The   Interpretation   of   National   Foreign   Investment   Laws   as  
Unilateral   Acts   Under   International   Law”,   in   M.   H. Arsanjani et al. (eds.),
Looking to the Future: Essays on International Law in Honor of W. Michael
Reisman (Martinus Nijhoff Publishers, Leiden/Boston 2011) 655. The author
explains   that   “even   though   a   national   foreign-investment law has a legal
meaning given to it by the specific national legal system, the question whether
that statute as a unilateral act under international law contains, for example, a
consent to ICSID arbitration, is a question to be determined in accordance with
international  law”.
24
V.   J.   Tejera   Pérez,   “Do   Municipal   Laws   Always   Constitute   a   Unilateral  
Offer to Arbitrate? The Venezuelan Investment Law: A Case Study”,   in   I.   A.  
Laird, T. J. Weiler (eds.), Investment Treaty Arbitration and International
Law, JurisNet, LLC, Huntington, 2008,  p.  89.  This  author  explains  that  “there  
are cases where the specific language of investment laws is not so clear. That
may happen, for example, because the particular provision dealing with
arbitration   contains   disclaimers   or   qualifications   such   as   ‘if applicable’   or  
‘where applicable’   that   make   it   difficult   for   the   reader   to   interpret   the   actual  
meaning  of  the  provision.”
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Therefore, it is advisable for states that do not want to enter the realms
of arbitration to simply avoid any reference whatsoever to international
arbitration when drafting or amending foreign investment legislations.
It is preferable that states, in particular in developing countries,
subscribe   to   the   ‘opt-out   arbitration   pattern’   or   to   the   ‘optional  
arbitration  pattern’  to  prevent  unwanted  legal  effects.  
The  ‘Grey  Area’  of Consent to Arbitration…  Interpreting  National
Investment Legislations
In recent arbitral practice, much controversy has arisen in relation to
obscure consent to arbitration-related provisions under national
investment legislations.25 The most prominent example is Article 22 of
the 1999 Venezuelan Law for the Promotion and Protection of
Investments.26

25

See, e.g., CEMEX Caracas Investments B.V. and CEMEX Caracas II
Investments B.V. v. The Bolivarian Republic of Venezuela, ICSID Case No.
ARB/08/15, Decision on Jurisdiction, 30 December 2010. See also, Mobil
Corporation, Venezuela Holdings, B.V. et al v. The Bolivarian Republic of
Venezuela, ICSID Case ARB/07/27, Decision on Jurisdiction, 10 June, 2010.
See also, Brandes Investment Partners, LP v. The Bolivarian Republic of
Venezuela, ICSID Case No. ARB/08/3, Award, 2 August 2011.
26
Art 22   provides   as   follows:   “Disputes   arising   between   an   international  
investor whose country of origin has in effect with Venezuela a treaty or
agreement on the promotion and protection of investments, or disputes to
which the provisions of the Convention establishing the Multilateral
Investment Guarantee Agency (OMGI-MIGA) or the Convention on the
Settlement of Investment Disputes between States and nationals of other States
(ICSID) are applicable, shall be submitted to international arbitration
according to the terms of the respective treaty or agreement, if it so provides,
without prejudice to the possibility of making use, when appropriate, of the
dispute resolution means provided for under the Venezuelan legislation in
effect.”  Quoted  in  CEMEX Caracas Investments B.V. and CEMEX Caracas II
Investments B.V. v. The Bolivarian Republic of Venezuela, op. cit., para. 64.
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Some scholars firmly believe that Article 22 of the Venezuelan
legislation is an expression of consent to arbitration (ICSID
arbitration).27 However, the arbitral tribunal in the CEMEX v.
Venezuela case reached a totally different conclusion,28 finding that a
unilateral offer to arbitrate could not be deduced from the Venezuelan
investment legislation.29 It is not within the scope of the present
contribution to discuss whether the arbitral tribunal was correct in the
interpretation achieved.30 Nevertheless, it is important to address briefly
the proper way of interpreting national investment codes.

27

V. J. Tejera Pérez, op. cit.,  p.  101:  “although with an awkward wording, Art
22 of the Venezuelan Investment Law contains in itself an offer of ICSID
arbitration from the Bolivarian Republic of Venezuela to settle disputes with
all  foreign  investors.”
28
The arbitral tribunals in Mobil Corporation, Venezuela Holdings, B.V. et al
v. The Bolivarian Republic of Venezuela (op. cit.) and in Brandes Investment
Partners, LP v. The Bolivarian Republic of Venezuela (op. cit.) reached the
same conclusion with approximately similar reasoning.
29
The arbitral tribunal   considered   that   “if   it   had   been   the   intention   of  
Venezuela to give its advance consent to ICSID arbitration in general, it would
have been easy for the drafters of Art 22   to   express   that   intention   clearly”  
(CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V.
v. The Bolivarian Republic of Venezuela, op. cit.,  para.  137)  and  “that  such  an  
intention having not been established … it cannot conclude from the
obscure and ambiguous text of Art 22 that Venezuela, in adopting the 1999
Investment Law, consented unilaterally to ICSID arbitration for all disputes
covered  by  the  ICSID  Convention  in  a  general  manner”  (ibid para. 138).
30
For critical points of view, see, V. J. Tejera Pérez, op. cit., p. 107. The
author  considers:  “Concluding  that  Art 22 of the Venezuelan Investment Law
is not an offer to ICSID arbitration … would leave Art 22 with no object and
purpose … Thus, one could ask: if Art 22 does not contain an offer of ICSID
arbitration, what is the purpose of such provision? Just informing the
community that Venezuela is an ICSID Convention signatory? In our opinion,
that cannot be a correct and good faith interpretation ….”   See   also,   M.  
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In order to determine the effect of ambiguous offers to arbitrate,
interpretation should follow, to a certain extent, the basic methodology
of treaty interpretation. The methodology consists in giving prevalence
to the ordinary meaning of the terms (what is strictly said in the
unilateral offer)31 in their context (foreign investment codes as
instruments of protection and promotion of foreign investment) and in
light of their object and purpose (i.e., to provide legal assurances and
safeguards to foreign investors). Albeit relevant, the criterion of the
intention of the host state (what the state was seeking by inserting a
sort of arbitration clause in its legislation) should not prevail.32
National   investment   legislations   are   “not   similar   to   a   diplomat’s   offthe-cuff  apparent  promise  or  a  leader’s  political  statements.”33 Rather,
Potestà, op. cit.,  p.  166:  “… It might be a very hard task to ascertain what the
real intent behind a piece of legislation is, especially if (as was the case with
Venezuela)   there   are   no   travaux   préparatoires   or   other   ofﬁcial reports which
could   shed   light   on   the   drafters’   intention.   In   such   a   case,   it might be
questioned whether greater emphasis should be placed on this subjective
element   or   rather   on   the   ‘context’   in   which   the   dispute   settlement   provision  
was inserted,  that  is,  a  law  enacted  with  the  speciﬁc  aim  of  attracting  foreign  
capital into the host  state.”
31
CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V.
v. The Bolivarian Republic of Venezuela, ibid.,  para.  90:  “The  starting  point  in  
the interpretation of unilateral declarations (as well as in statutory
interpretation or in the interpretation of treaties) is the textual analysis of the
document  to  be  construed”.
32

In  this  sense,  the  statement  according  to  which  “[i]n  interpreting  a  unilateral  
declaration that is alleged to constitute consent by a sovereign State to the
jurisdiction of an international tribunal, consideration must be given to the
intention   of   the   government   at   the   time   it   was   made”   (Southern Pacific
Properties (Middle East) Limited v. Arab Republic of Egypt, op. cit., para.
107) should be nuanced and not understood as giving prevalence to the
criterion of intention.
33
D. Caron, op. cit., p. 674.
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they create legal relations between host states and foreign investors.
When a state makes so-called unilateral offers to arbitrate in its foreign
investment code, good faith must be the guiding principle with respect
to the determination of the binding nature of the said offers.34
Ambiguity in the formulation of unilateral commitments within the
frame of foreign investment legislations should neither profit the state
nor the investor.35
Conclusion
In conclusion, states remain free to draft investment legislation
according to their own interests and standards. What is sure is that
consent to arbitration through national investment codes is not
necessary. Attraction of foreign investment in the developing world is
34

See Malicorp Limited v. The Arab Republic of Egypt, ICSID Case No.
ARB/08/18,   Award,   7   February   2011,   para.   115:   “… the safeguarding of
good faith is one of the fundamental principles of international law and
investment law, which has a complementary function allowing for lacunae in
the applicable laws to be covered and for obscurities of the law to be
clarified.”
35
We disagree with the radical position suggested by Thomas Wälde. See
International Thunderbird Gaming Corporation v. Mexico, UNCITRAL
(NAFTA),  Separate  Opinion  of  Thomas  Wälde,  Award,  paras.  47  and  71:  “The
implications of the obligation to be clear and avoid ambiguity is that the
government agency has to bear the risk of its own ambiguity. This allocation
of the risk of ambiguity requires that the investor did and could reasonably
have confidence in the assurance, not as an ultra-perfect lawyer equipped with
a hindsight vision facility, but as a reasonable businessman in the position of
the investor would do in the particular circumstances … the principle of
good-faith which emphasises transparency, clarity and discourages the abuse
of intentional ambiguity to allow a government to first make the recipient and
investor believe one message and then turn around and claim it really had sent
the  opposite  message.”
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not dependent on the insertion of unilateral offers to arbitrate in
domestic law. This is a myth. For instance, Mauritius is generally
considered as providing a safe environment for investments without
having inserted any dispute-settlement clause in its national investment
code.36 Should a sovereign state consider that it is appropriate to
incorporate a unilateral consent to arbitration in its legislation, it should
do so in the least ambiguous way. Consent to arbitration is not a sine
qua non, but legal predictability is.

36

See the website of the National Investment Promotion Agency of Mauritius
which   says:   “According to the latest World Bank Doing Business Survey,
Mauritius is No.1 in Africa and 23rd globally in terms of ease of doing
business. Canadian Fraser Institute also ranked Mauritius 1st in Africa and 9th
worldwide  on  its  chart  of  economic  freedom”,  available at:
<http://www.investmauritius.com/Mauritius.aspx>.
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