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Analysis of the Right to the Dignity of the Human
Person in Nigeria- International and Municipal
Approach
Chikanso Ezitonye1
Human dignity, being a core aspect of human existence, is protected
under international and municipal laws. Nigeria, as an active and
responsible member of the international community, has ratified
various international instruments which impose an obligation to
respect, protect, and fulfil the right to the dignity of the human person.
These treaties impose on Nigeria an obligation to deter from and
prevent the violation of this right. Commitment to observe these
instruments is based on the international law principle of “pacta sunt
servanda”, which states that “[e]very treaty in force is binding upon
the parties to it and must be performed by them in good faith.”2
However, this right has constantly been violated by certain provisions
under Nigerian laws, despite international and municipal provisions.
This raises the issue of whether Nigerian law reflects the international
standard on the right to dignity of the human person and to what extent
the international standard has influenced Nigerian society on this right.
The questions as to the complexities facing the protection of this right
in Nigeria, as well as the relationship between international law
(instruments) and domestic laws will be considered. In this light, the
aim of this work is to show that international standards assist in
interpreting the right to dignity of the human person within the
municipal legal order. According to Max Sorensen, “the obligations
imposed on a state by international law with a view to ensuring the
implementation, in municipal law, of the terms of an international
treaty to which the said state is a party, are the means of guaranteeing
1
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Vienna Convention on the Law of Treaties, entered into force on 27 January,
1980.
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harmony and material agreement between the two legal orders”.3 The
paper will establish the need to synchronize the international and
municipal standards to ensure optimum enforcement of this right. It
will also consider the possible ways of synchronizing both legal orders
within the Nigerian legal system. Some of the international instruments
that will be made reference to are; Universal Declaration on Human
Rights, African Charter on Human and Peoples‟ Rights etc, while the
Nigerians laws include; The Criminal Code, the Penal Code, the
Sharia Penal Laws and the 1999 Constitution.

Basis of the Right to Human Dignity
Historically, the development of the idea of human dignity is
linked to the concept of individualism, which can be traced to the
Greek philosophers. The Stoics were the first to articulate the
idea of individuals as reasonable beings who should be respected.
Humans, in Stoic term, were characterized by reason, and this
quality distinguished man from animals. Since all men had
reason, they were all equal and worthy of respect.4
The ideas of Stoic philosophy, combined with Jewish and
Christian belief in God, were developed into natural law theory
by mediaeval Christian philosophers, such as Thomas Aquinas.
He postulated that since man is created by God and occupies a
unique position within the universe, he is entitled to dignity and
respect of his person.5 Stoicism also influenced Immanuel Kant,
whose philosophy was linked to individual autonomy, freedom,
and human dignity. His philosophy provides an important

3

Max Sorensen, „Obligations of a State Party to a Treaty as Regards its
Municipal Law‟ in A. H. Robertson (eds), Human Rights in National and
International Law (Manchester University Press 1968) 11-12.
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Evadnѐ Grant, „Dignity and Equality‟ (2007) 7(2) Oxford Journal: Human
Rights Law Review 299, 304.
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philosophical underpinning for the right to human dignity. This
formulation provides a secular basis for human dignity.6
The right to dignity of the human person is one of the most
intrinsic rights of man and can be seen as the determinant of
personhood.7 This right is a first generation right,8 thus a shield
that safeguards an individual against the abuse and misuse of
political authority or the arbitrary powers of government. It is an
individual right that is absolute in nature, and is considered to be
the integral basis of human rights. It is usually invoked within the
context of socio-economic rights, and as the basis of other human
rights or as a guide to their interpretation.9 Thus, states are
obliged to ensure conditions which are consistent with basic
human dignity. This right presupposes recognition of the dignity
and worth of the human person, and it relates to the sanctity of
the individual and protection of human persons from cruel and
degrading treatment.
According to Ronald Dworkin,10 anyone who professes to take
rights seriously must accept, at the minimum, the vague but
6

ibid 304 – 305.
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Kehinde M. Mowoe, Constitutional Law in Nigeria (Malthouse Press 2008)
307.
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Civil and political rights are sometimes called first-generation human rights.
They arose during the Enlightenment in the 18th century and reflect the idea of
individual liberty with respect to the state and the democratic idea of
participation. Second-generation human rights are the economic, social and
cultural rights that developed during the labour movements of the 19th and
20th centuries. The third generation of human rights, solidarity rights, have
existed since the mid-1980s. They are contingent on international cooperation
and aim at the formation of a community. See: Osita N. Ogbu, Human Rights
Law and Practice in Nigeria: An Introduction (1st edn, Cidjab Press 1999) 1522.
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powerful idea of human dignity. An essential condition for the
recognition of the right to dignity of the human person is the
recognition of this right as fundamental under the relevant
municipal law. Accordingly, Nigeria, which has a hierarchy of
rules of law, with its written constitution11 taking precedence,
provides for this right in section 34 of the 1999 Constitution.
The importance of this right has been confirmed by numerous
international human rights instruments, some of which Nigeria
has ratified; for example, the Universal Declaration of Human
Rights,12 in its Articles 4, 5 and 6; Articles 7 and 8 of the
International Covenant on Civil and Political Rights13; Article 5
of the African Charter on Human and Peoples‟ Rights14; and the
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.15 From this, it is apparent
that the basis of the right transcends the limitations of national
constitutional provisions, and the relevant instruments impose
four levels16 of obligation on Nigeria.

International Law and Municipal Law
International law is the universal system of rules and principles
concerning the relations between states and international

11

Constitution of the Federal Republic of Nigeria, 1999.
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A. G Res. 217 A (iii) Doc. N.U. A/810.
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Ratified on October 29, 1993.
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Ratified in 1981 and incorporated in 1983.
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UN Treaty Series, (1984) Vol. 1465. It came into force 26 June 1987.
Ratified on July 28, 2001.
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In the case of SERAC v. Nigeria, the African Commission on Human and
Peoples‟ Rights affirmed the internationally accepted notions of four levels of
obligations imposed by Human Rights Instruments. The Commission noted
that the obligations imposed on States embrace the duty to “respect, protect,
promote and fulfill the rights”.
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organisations such as the United Nations.17 International law lays
down principles, rules, and standards that govern nations and
other participants in international affairs in their relations with
one another.18 It is the body of norms which regulates the affairs
of members of the international community. An intrinsic feature
of international law is that its legal order is horizontal, having no
supreme law-making body, meaning that nation-states are
juristically equal entities, despite land mass or terrain or
population.19
On the other hand, municipal law is the law that operates within
the domestic sphere (country), having individual citizens as its
principal subjects. Municipal law meets the Austinian or the
imperative notion of law as an amalgam of sovereign, command,
and sanction.20 Within the domestic sphere, the legal order is
vertical in nature and towers above individuals. Unlike in the
international domain, the source of all laws in the municipal
system is traceable to a definite law-maker. For example, the
definite law-maker in Nigeria is the National Assembly at the
federal level and the House of Assembly at state levels.21
The legal basis of international law is the consent of states, which
is centred on the hallowed concept of sovereignty. This is
expressed in Article 2(7) of the United Nations Charter, which
states that:

17

Jane Stratton, „International Law‟ (2009), Hot Topics (Sydney, N.W.S) 69.
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Elizabeth A. Oji, „Application of Customary Law in Nigeria Courts‟ (2010)
NIALS Law and Development Journal 151.
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Malcolm N. Shaw, International Law, (6th edn, Cambridge University Press
1998) 6.
20

M.D.A. Freeman, Lloyd‟s Introduction to Jurisprudence, (8th edn, Thomson
Reuters Legal Ltd 2008) 255-267.
21

Constitution of the Federal Republic of Nigeria 1999, s 4.
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Nothing contained in the present Charter shall
authorise the United Nations to intervene in matters
which are essentially within the domestic jurisdiction
of any state or shall require the Members to submit
such matters to settlement under the present Charter;
but this principle shall not prejudice the application of
enforcement measures under Chapter VII.
Within Nigeria, the legal basis of municipal law is the 1999
Constitution, which towers over all other laws and all citizens.22
Pursuant to the Constitution, other laws are made by the
legislature for the peace, order, and good governance of the
nation and any part thereof.23
From the foregoing, it has been established that municipal law
and international law are two separate aspects of law.
International law consists of rules which govern international law
subjects in their international relations. Municipal law, on the
other hand, refers to the internal laws of a State. They both
operate in separate legal orders and have basically different
subjects and subject matters.24 However, both legal orders can
22

ibid s 1(1).

23

ibid s 4.

24

Two major theories have been developed to explain the relationship between
international law and municipal law: monism and dualism. There is however a
third approach which has been formulated and for the purpose of this paper is
termed the “different subject matter view”.
The monist theory supposes that international law and national law are simply
two components of a single body of knowledge called “law”. International law
and municipal law are considered to belong to a single “universal legal order”.
Thus, they coexist and operate concurrently over the same subject matter. The
ultimate argument of the monist is that, international law is superior to
national law and where there is conflict between the two, the former prevails.
On the other hand, international law and municipal law are considered by the
dualist to be entirely separate legal orders. According to Professor Oppenheim,
“international law and municipal law are in fact two totally and essentially
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operate on the same subject matter. This implies that there can be
both international law and municipal law on the same matter,
especially where the matter is relevant to both legal orders. This
proposition is true with regard to the right to human dignity.

International Law in the Nigerian Legal System
To determine Nigeria‟s position on the relationship between
international and municipal law, an examination of her
constitutional provisions will be made in relation to treaties and
international customary law. The main constitutional provision
that makes international law enforceable in Nigeria is section 12
of the 1999 constitution of the Federal Republic on Nigeria. It
provides,
No treaty between the Federation and any other country
shall have the force of Law except to the extent to which

different bodies of law which have nothing in common, except that they are
both branches – but separate branches – of the tree of law.” The relationship
between the two is a matter of “practicality” and “coordination”, not
“hierarchy” and “over-lordship”. Therefore, there can be no conflict between
the two legal orders in domestic field as both have their respective spheres of
operation, and any apparent conflict is automatically settled by the domestic
conflict rules of forum.
Whereas, the different subject matter view was promoted by Fitzmaurice,
Rousseau, and Anzilotti. The approach denies the existence of any common
sphere of operation between international law and municipal law; as well as
the superiority of international law over municipal law. Each legal order is
distinct, existing within their different system. Therefore, international law and
municipal law as juridical systems can never conflict.
See; Martin Dixon, Textbook on International Law (6th edn, Oxford University
Press 2007) 88; Linda Malone, International Law (Aspen Publishers 2008);
Ademola Abass, International Law (Oxford University Press Inc. 2012);
Edwin M. Borchard, `Relation between International Law and Municipal Law‟
(1940) 27(137) Virginia Law Review 137; D. J. Harris, Cases and Materials
on International Law (6th edn, Sweet and Maxwell limited 2004).
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the National Assembly has enacted any such treaty into
law.25

This provision was explained by Wali, JSC in Ibidapo v
Lufthansa Airlines, when he said, „„Nigeria, like any other
Commonwealth country, inherited the English common law rules
governing the municipal application of international law.‟‟26 The
Nigerian position was reaffirmed in the statement of Ogundare,
JSC in Abacha v. Fawehinmi,27
Suffice it to say that an international treaty entered into by
the government of Nigeria does not become binding until
enacted into law by the National Assembly. No treaty
between the Federation and any other country shall have
the force of law except to the extent to which any such
treaty has been enacted into law by the National
Assembly.

This is to the effect that treaties do not operate ex priopio vigore;
for a treaty to apply in Nigeria, the National Assembly, which is
the legislative arm of the Nigerian government, must enact it into
law. Consequently, an Act passed to implement an international
treaty or agreement will enter into force unconditionally in the
federal territory.28 This reflects that Nigeria endorses the doctrine
of transformation, whereby international law is granted full legal
effect by the application of municipal law. Accordingly,
international law is not part of Nigerian law stricto sensu. This

25

The Constitution of the Federal Republic of Nigeria 1999, s 12(1).

26

[1997] 4 NWLR (Pt 498) 124 at 150.

27

[2000] FWLR 533 at 585.

28

B. Akinrinade (ed), `Nigeria‟ in Dinah Shelton, International Law and
Domestic Legal Systems: Incorporation, Transformation and Persuasion
(Oxford University Press 2011) 452.
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position supports the dualist doctrine,29 which considers
international law and municipal law as entirely separate legal
orders.
Based on this approach, Nigerian courts cannot apply
untransformed treaties, regardless of how relevant the rights
contained in them maybe. The lack of transformation of signed
and ratified human rights treaties defeats the purpose of such
treaties which are meant for the benefit of individuals within the
territory of Nigeria. Examples of treaties with provisions on the
right to dignity of the human person, which Nigeria is a party to,
but has not transformed, include; the International Covenant on
Civil and Political Rights (ICCPR)30, the Slavery Convention, as
amended by the protocol of 7 December 1953,31 and the
Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment.32
Likewise, treaties, once transformed, become applicable by the
Nigerian Courts. However, the location of these treaties within
the Nigerian legal system becomes an issue. In Oshevire v.
British Caledonian Airways Ltd,33 the Warsaw Convention 1929
was given effect to by the court and was held to prevail over
domestic law when incompatible. This position was reaffirmed
by the Supreme Court, in relation to the African Charter, in
Abacha v. Fawehinmi.34 One of the crucial issues that arose in
this case was the status of a treaty transformed under section 12
vis-à-vis other municipal laws. The Supreme Court was
29

C. Okeke, `International Law in the Nigerian Legal System‟ [1997] 27
California Western International Law Journal 338.
30

By accession on 29 July 1993.

31

By accession on 26 June 1961.

32

By ratification on 28 June 2001.

33

[1990] 7 NWLR (pt 163) 489.

34

[2000] 6 NWLR (pt 660) 228.

11

unanimous in confirming the dualist effect of section 12(1) of the
Constitution. Ogundare JSC35 stated, inter alia,
I would think that if there is conflict between it and
another statute, its provisions will prevail over those of
that other statute for the reason that it is presumed that the
legislature does not intend to breach an international
obligation.

Also, Uwaifo JSC36 stated in the same case,
There is therefore a presumption that a statute (or an Act
of Parliament) will not be interpreted so as to violate rules
of international law.

The court also quoted with approval the observation of Lord
Denning MR in Macarthy‟s Ltd v. Smith37 that
...application of this principle does not imply that a statute
will be declared ultra vires as being in contravention of a
treaty or of an international law, or that the treaty is
superior to the national laws (a completely erroneous
concept), but that the courts would desist from a
construction that would lead to a breach of an accepted
rule of international law.

As between a transformed treaty and the Constitution, the
Supreme Court rejected the view that the African Charter Act
was superior to the Constitution, since to do otherwise would
have been a judicial absurdity in view of the clear provisions of
the constitution which declare it to be the supreme law of the
land.38 The Court also noted that this construction does not debar

35

Abacha‟s Case, [2000] 6 NWLR (pt 660) 228 at 289.

36

ibid 345.

37

[1979] 3 All ER 325.

38

The Constitution of the Federal Republic of Nigeria 1999, ss 1(1) and (3).
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the legislature from enacting a subsequent legislation that would
expressly repeal the transformed treaty law.39
Section 12 of the 1999 Constitution of the Federal Republic of
Nigeria40 makes no mention of international customary law, yet
we know that international customary law is one of the basic
sources of international law.41 Nevertheless, being a Common
Law nation, Nigeria adopts the British position on the
relationship between international customary law and municipal
law. Accordingly, Nigeria, in relation to international customary
law, adopts the doctrine of incorporation, whereby international
customary rules become part of the municipal law automatically.
This is in line with the monist idea that international law and
municipal law are “manifestation[s] of a single conception of
law”.42

The Scope of the Right to Human Dignity
Human dignity is an integral part of the constitutional law of
most nations. This is asserted in national constitutions and
international instruments. There are several conceptions of the
right to human dignity, which are based on various legal
frameworks. According to Christopher McCrudden, the meaning
of human dignity is context-specific, varying significantly from
jurisdiction to jurisdiction and (often) over time within particular
jurisdictions43. However, there is a consensus that the right to

39

E. Egede, `Bringing Human Rights Home: An Examination of the Treaties
in Nigeria‟ [2007] 51(2) Journal of African Law 256.
40

Hereafter referred to as the 1999 Constitution.

41

The Statute of the International Court of Justice, art 38(1).

42

Elizabeth Oji, `Application of Customary International Law in Nigerian
courts‟ (2010) NIALS Law and Development Journal 151, 157.
43

Christopher McCrudden, `Human Rights and Judicial Interpretation of
Human Rights‟ (2008) 19(4) European Journal of International Law 655,655.
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dignity is synonymous with the right not to be treated like an
object – a minimum standard of conduct.44
The right to dignity of the human person is entrenched in the
Nigerian constitution as an individual right. It is a fundamental
right under Nigerian constitutional law, guaranteed in section 34
of the 1999 constitution in the following terms:
(1)
Every individual is entitled to respect for
the dignity of his person, and
accordingly(a)
no person shall be subjected to torture or to
inhuman or degrading treatment;
(b)
no person shall be held in slavery or
servitude; and
(c)
no person shall be required to perform
forced or compulsory labour.
A basic interpretation of the above Section will reveal that the
Constitution seeks to protect the right from three perspectives;
freedom from torture or inhuman and degrading treatment,
freedom from slavery or servitude, and freedom from forced or
compulsory labour. These elements will now be discussed
individually.

Freedom from Torture or Inhuman or Degrading
Treatment
Torture and cruel, inhuman and degrading treatment are concepts
that might be difficult to distinguish. Indeed, while degrading
treatment and inhuman treatment are usually considered
interchangeably, the relationship between inhuman treatment and
torture is much more complex. While torture is a severe form of
inhuman treatment, there is no objective element of distinction
44

Rex D. Glensy, „The Right to Dignity‟ (2011) 43(65) Columbia Human
Rights Law Review 65, 69.
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between the two categories.45 Therefore, the difference between
these different qualifications, torture, cruel, inhuman and
degrading treatment or punishment or ill-treatment, depends on
the specific circumstances of each case and is not always
obvious. It is clear that, because of the specific intensity or nature
of certain acts, the qualification of torture may be easily granted
in certain cases. However, in some others, the vulnerability of the
victim (age, gender, status, etc), as well as the environment and
the cumulative effect of various factors, should be taken into
account to determine whether this case amounts to torture or
whether it does not reach this ultimate threshold and should be
considered as cruel, inhuman or degrading treatment or
punishment instead.46 Based on the project paper distributed by
the Amnesty International and the Council for the Development
of Social Science Research in Africa,47 there are two main
differences between torture and inhuman or degrading treatment.
The first difference relates to severity of the pain or suffering
inflicted. The suffering may be determined by such factors as for
how long it was inflicted, the health of the victim before it was
inflicted, and so on. The second difference is that torture is a
deliberate and purposeful act aimed at imposing great suffering,
while inhuman or degrading treatment might occur because of
neglect.48
45

M. Nowak, `UN Convention against Torture, A commentary‟, Oxford
Commentaries on International Law,
(Oxford University Press) 73.
46

Commentaries made by the Board of Trustees of the United Nations
General Assembly on the `Interpretation of Torture in the Light of the Practice
and Jurisprudence of International Bodies‟ (2011).
47

`Monitoring and Investigating Torture, Cruel, Inhuman or Degrading
Treatment, and Prison Conditions‟, Amnesty International and CODESRIA,
(Russell Press Ltd 2000) 12.
48

ibid 12-13.
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In Nigeria, the Constitution fails to expressly stipulate what
amounts to torture, inhuman or degrading treatment, but the
Courts have at various times provided a definitional guide to the
words. In Uzoukwu v. Ezeonu II49, in defining torture, Niki Tobi,
JCA said:
The word “torture” etymologically means to put a person
in some form of anguish or excessive pain... it conveys the
same meaning in section 31(1)(a) [of the 1979
Constitution]. The torture under the subsection could be a
physical brutalization of the human person. It could also
be a mental torture in the sense of mental agony and
mental worry. It covers the situation where a person‟s
mental orientation is very much disturbed and he cannot
think and do anything rationally as the rational human
being he is.50

Under the international legal system, definitions of the word
torture vary slightly among different international treaties. In
Article 1 of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,
torture is defined as:
An act by which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person
information or confession, punishing him for an act he or a
third person has committed or is suspected of having
committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a
public official or other person acting in an official
capacity.51
49

[1991] 6 NWLR 2002.

50

ibid 708.

51

General Assembly Resolution 39/46 of 10 December 1984.
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Similarly, the United Nations General Assembly has stated that,
“torture constitutes an aggravated and deliberate form of cruel,
inhuman and degrading treatment or punishment.”52 More so, the
European Commission of Human Right has said that the word
“torture is often used to describe inhuman treatment which has a
purpose such as obtaining of information or confessions, or the
infliction of punishment, and it is generally an aggravated form
of inhuman treatment.”53
On the other hand, in holding that mere vulgar abuse does not
constitute inhuman and degrading treatment, Niki Tobi, JCA in
Uzoukwu v. Ezeonu II54 defined inhuman treatment as a
barbarous, uncouth, and cruel treatment; a treatment which has
no human feeling on the part of the person inflicting the barbarity
or cruelty. A treatment or punishment may be said to be
degrading if it grossly humiliates a person before others and
drives him to act against his will or conscience.
In this vein, the European Court of Human Rights, in Pretty v.
United Kingdom,55 referred to degrading treatment as an illtreatment that attains a minimum level of severity and involves
actual bodily injury or intense physical or mental suffering; or
where treatment humiliates or debases an individual, showing a
lack of respect for, or diminishing, his or her human dignity or
arouses feelings of fear, anguish or inferiority capable of
breaking an individual‟s moral and physical resistance. 56 The
52

Declaration on Protection of All Persons From Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, G. A.
Resolution 3452 (xxx) of 9/12/75. Quoted in Osita N. Ogbu, Human Rights
Law and Practice in Nigeria (Cidjap Press 1999) 92.
53

Francis G. Jacobs, The European Convention on Human Right (Oxford
Clarendon Press 1975) 26.
54

Uzoukwu (n 26).

55

[2002] 35 EHRR 1.

56

ibid 33.
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European Commission of Human Rights went further to state that
“the notion of inhuman treatment covers at least such treatment
as deliberately causes severe suffering, mental or physical,
[which] in the particular situation is unjustifiable.”57 In Ireland v.
United kingdom,58 Judge Sir Gerald Fitzmaurice of the European
Court of Human Rights stated that degrading treatment under
Article 3 of the European Convention, “denotes something
seriously humiliating, lowering as to human dignity, or
disparaging, like having one‟s head shaved, being tarred and
feathered, smeared with filth, pelted with muck, paraded naked in
front of strangers, forced to eat excreta deface the portrait of
one‟s sovereign or head of state, or dress up in a way calculated
to provoke ridicule or contempt...”.59
Torture, inhuman or degrading treatment covers a wide range of
acts, but whether these acts are encompassed in the definitions
given is a contested issue. Some of the acts which have raised
controversies include: corporal punishment, custodial violence
and death penalty. According to Geoffery Scarre, 60 corporal
punishments are those whose central element is assault or battery
intended to cause physical pain or harm. This will include
amputation, branding, various form of flogging, including
whipping and caning. Corporal punishment especially becomes
an issue when imposed by the court as a form of punishment for
an offence. For instance, whipping is still recognised under
Nigerian criminal justice administration.61 Also, under the Sharia
Penal Code,62 applicable in some of the Northern states of
57

ibid 33.

58

2 EHHR 25.

59

ibid (n 51) para 27.

60

Geoffery Scarre, `Corporal Punishment‟ (2003) 6(3) Ethical Theory and
Moral Practice 295, 297.
61

Criminal Procedure Law, Cap 37 Law of Anambra State (1986), s 444.

62

Sharia Penal Code Law of Zamfara State Law, ss 101, 144 and 145.
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Nigeria, corporal punishment such as amputation of a leg or hand
or both, haddi lashing,63 and stoning are imposed.
Though the courts are yet to express an opinion on the
constitutional validity of the imposition of corporal punishment
by judicial bodies, extra-judicial infliction of corporal
punishment on adults has been held to be an infringement of the
right to dignity of the human person. In the case of Amakiri v.
Iworari,64 the defendant was a security officer with the military
governor of Rivers state. Amakiri was a reporter with the
Observer newspaper who wrote a news item which offended the
governor. He was arrested, given 100 strokes of the cane and had
his hair shaved with a broken bottle. Justice Allagoa held that the
treatment was inhuman and degrading. In Jackson v. Bishop,65
the United States Court held that flogging is degrading because of
the acute mental suffering and physical pain it inflicts, and it is
therefore unconstitutional.
Custodial violence refers to ill-treatment of persons held in the
custody of the police or prison or other law enforcement
agencies. It involves subjecting detainees or prisoners to torture,
inhuman or degrading treatment or punishment. It may be
inflicted for the purpose of obtaining confessional statements
from detainees. Custodial violence may take the form of:
assaulting a detainee with a horse whip; inflicting blows on him
with a clenched fist, and; putting him in handcuffs overnight, all
of which have been held to amount to torture and degrading
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treatment.66 It has also been applied to poor prison conditions
such as unhygienic conditions, insufficient bedding and clothing,
lack of food and medical care, sexual and other forms of violence
against prisoners.
The right of detainees and prisoners was given judicial notice in
the Nigerian case of Fawehinmi v. Abacha,67 where the Court of
Appeal held that the state has a responsibility to ensure that a
person in custody is not put in undue danger of his health and
safety. Accordingly, where facts show that the health of a person
in custody of the state depends on his taking special drugs which
are not available to him, and he wants to have them at his own
cost, then he is entitled to such drugs through members of his
family and personal physicians. In Yordanov V. Bulgaria, 68 the
court concluded, inter alia, that the experience of the applicant,
who was confined for twenty-four hours a day without exposure
to natural light, was made to relieve himself in a bucket in the
presence of his cellmates and given insufficient and substandard
food, amounted to hardship and an “unavoidable” level of
suffering, which amounts to “anguish beyond the threshold of
severity” under Article 3 of the European Convention on Human
Rights.69
Dignity has also frequently been used by courts in the context of
considering the death penalty. In Kindler v. Canada,70 the
Canadian Supreme Court was divided as to whether capital
punishment constitutes a serious impairment of human dignity.
Three of the seven judges who heard the case expressed the
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opinion that the death penalty was cruel and a serious indignity to
the individual. In Nigeria, the position is somewhat different. In
Onuoha Kalu v. The State,71 the appellant was convicted and
sentenced to death pursuant to section 319(1) of the Criminal
Code of Lagos State. On appeal at the Supreme Court, he raised
the issue of the constitutionality of the death sentence in Nigeria.
The Supreme Court held, inter alia, that under section 30(1) of
the 1979 Constitution, the right to life, although fully guaranteed,
is nevertheless subject to the execution of a death sentence of a
court of law in respect of a criminal offence of which one has
been found guilty in Nigeria. Thus, the death penalty was not
outlawed.
An issue related to the death penalty is whether the death row
phenomenon (delay in execution of the death sentence) amounts
to inhuman or degrading treatment. According to Philip
Sapsford,72 the delay in the execution of the death penalty can
constitute inhuman punishment if the delay be inordinate and not
attributable to the conduct of the condemned. In Peter Nemi v
A.G. Lagos State & Anor,73 a period of eight years was held to
constitute an infringement of the applicant‟s rights against
torture, inhuman and degrading treatment.
Another emerging trend is that the manner of execution of a
death sentence may infringe on the right not to be subjected to
torture, inhuman or degrading treatment. This is most obvious
with the Sharia criminal system, which prescribes death sentence
by stoning for offences that are not necessarily proportionate with
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the punishment, such as fornication and adultery. 74 From the
analysis, the death penalty is not an outright violation of the right
to dignity of the human person guaranteed by the Nigerian
Constitution. However, the manner of execution of the death
penalty may undoubtedly infringe the right to human dignity.

Freedom from Slavery and Servitude
The term “slavery and servitude” refers to the status of an
individual or the condition of his life. According to Francis,75
`slavery ...is in essence the condition of being wholly in the legal
ownership of another person, while servitude ...is broader and
...can cover conditions of work or service which the individual
cannot change or from which he cannot escape‟.76 The forms of
servitude with which the United Nations Ad Hoc Committee on
Slavery77 had concerned itself included, debt bondage, being sold
into marriage, and subjection of children to sham adoption.
Contemporary forms of slavery or servitude include, child or
women trafficking and domestic or household slavery. According
to Gerard Stoudmann,78 trafficking in human beings “has become
one of the most pressing human rights issues … the fastest
growing and most lucrative criminal enterprises in the world”.
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The issue of slavery was considered for the first time by the
Community Court of Justice of the Economic Community of
West African States (ECOWAS) in the case of Hadijatou Mani v.
Niger,79 where, at the age of twelve, Hadijatou was sold to a
friend of her mother‟s master as a traditional „sex slave‟. The
Court held that Hadijatou was clearly a slave and that the State of
Niger was responsible for not doing enough to protect its citizen
from slavery.
In Nigeria, this right is protected under section 34(1)(b) of the
1999 Constitution and section 369 of the Criminal Code Act. In a
bid to safeguard this right and fulfil its international obligation,
Nigeria has also enacted the Trafficking in Persons (Prohibition)
Law Enforcement and Administration Act, 2003, to combat all
forms of trafficking. International instruments that prohibit
slavery and servitude include Article 4 of the Universal
Declaration of Human Rights and Article 6(1) of the International
Covenant on Economic, Social and Cultural Rights.

Freedom from Forced or Compulsory Labour
This is the third core element of the right to human dignity.
Forced or compulsory labour is defined in Article 2(1) of the
International Labour Organisation Forced Labour Convention80
as “all work or service which is exacted from any person under
the menace of a penalty and for which the said person has not
offered himself voluntarily.” This definition was considered
incomplete in that it did not take into account certain other
elements in forced labour, in terms of the duty of the individual
to the community81. Subsequently, the ILO adopted the Abolition
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of Forced Labour Convention (No. 105) in 1957 which entered
into force in 1959. No definition was given to forced or
compulsory labour, rather forced or compulsory labour was
forbidden where used for one of the five specified reasons:
a. Political coercion or education or as a punishment for
holding or expressing political views or views ideologically
opposed to the established political, social or economic
system;
b. Mobilizing and using labour for purposes of economic
development;
c. Labour discipline;
d. Punishment for having participated in strikes; and
e. Racial, social, national or religious discrimination.
Other international instruments that prohibit forced or
compulsory labour include Article 4 of the Universal Declaration
on Human Rights and Article 8(3) of the International Covenant
on Civil and Political Rights. It should be noted, however, that
not all forms of forced labour are prohibited under the ILO
Forced Labour Conventions or other international agreements
addressing the subject. The Slavery Convention of 1926 allowed
forced labour, but only for public purposes.82 Article 2 (2) of the
ILO Convention No. 29 sets out certain exemptions which
otherwise would have fallen under the definition of forced or
compulsory labour. The Conventions do not prohibit prison
labour, any work or service which forms part of the normal civic
obligations or exacted by virtue of compulsory military service
laws or works exacted in times of emergency.83
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In Nigeria, this right is guaranteed under section 34(1)(c) of the
1999 Constitution. Similarly, the right is qualified under section
34(2) of the Constitution, which provides as follows;
a. any labour required in consequence of the sentence or
order of a court;
b. any labour required of members of the armed forces of
the Federation or the Nigeria Police Force in pursuance
of their duties as such;
c. in the case of persons who have conscientious
objections to service in the armed forces of the
Federation, any labour required instead of such service;
d. any labour required which is reasonably necessary in
the event of any emergency or calamity threatening the
life or well-being of the community; or
e. any labour or service that forms part of –
i. Normal communal or other civic obligations of the
well-being of the community
ii. Such compulsory national service in the armed
forces of the Federation as may be prescribed by an
Act of the National Assembly, or
iii. Such compulsory national service which forms part
of the education and training of citizens of Nigeria
as may be prescribed by an Act of the National
Assembly.
The content of the freedom from forced or compulsory labour
under Nigerian constitutional law seems similar to the ILO
Convention. However, the constitutional provision does not
define what may constitute forced or compulsory labour, rather, it
merely stipulates where certain acts will not be classified as
forced or compulsory labour. Thus, leaving the court with a wide
25

discretion to determine what may amount to forced or
compulsory labour.

The Nigerian Legal System and the Violation of the
Right to Human Dignity
It is a well-established principle of customary international law
that a state is obliged to make domestic changes necessary to
comply with its international obligations.84 However, domestic
jurisdiction and sovereignty have often been used by States as a
justification for the violation of international laws on human
dignity. In the words of Elizabeth Oji, “the enforcement of
international law is often difficult because nations are sovereign
(independent) powers that may put their own interests ahead of
those of the international community”.85 Since municipal law is
the product of the exercise of sovereign powers of States,
occasions will arise where States are incapable of fulfilling their
international obligations due to impediments created by
municipal law. This is especially so with a nation like Nigeria
that has various legal systems all cohabiting as one.
Some of the impediments created by Nigerian law in fulfilling
international obligations with regard to human dignity include:

Nigerian Criminal Code Act86 and the Nigerian Police
Nigeria has not criminalised torture as an offence; rather, certain
provisions in the Criminal Code Act can be said to encourage
acts of torture, inhuman and degrading treatment. For example,
84
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section 17 of the Criminal Code Act, which provides for the
kinds of punishment to be administered under the Act, mentions
caning and death. Also, Section 18 permits the infliction of
corporal penalty by judicial and quasi-judicial bodies, even on
juveniles. More so, section 295 provides for the use of force and
blows for the purpose of correction of children and servants.
These are clear departures from the international standard on the
right against torture.
The Nigerian Criminal Code also encourages the use of necessary
force in carrying out a lawful execution or arrest,87 and section
271 also permits the use of necessary force to the extent of killing
an individual. The use of the phrase “necessary force” is too
subjective and leaves room for individual discretion. It is
considered to allow the use of acts like beating and the threat of
the use of weapons, and other forms of torture and extra-judicial
killings, which result in the deliberate commission of torture. A
survey made by Alemika and Chukwuma,88 revealed that a large
number of Nigerian police officers engage in diverse acts of
brutality (insulting, slapping, kicking, inflicting injury, etc.)
against other citizens or suspects. These acts constitute torture,
inhuman and degrading treatment, which is prohibited under the
Constitution.89
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The Penal Code90 and Sharia Law
The Penal Code is the substantive criminal law for Northern
Nigeria. And, just like the Criminal Code, the Penal Code
contains sections that violate the right to human dignity. These
sections include section 68, which prescribes caning, death, and
haddi lashing as some of the punishments to be administered
under the Act.
The adoption of an Islamic criminal justice system in Northern
Nigeria has several human rights implications, of which the
violation of the dignity of the human person is paramount. For
example, there is the imposition of sentences that are either more
severe than those provided under the Penal Code, or not provided
for at all under the Code, of which most are corporal punishment.
In section 68(1) of the Zamfara Sharia Penal Code, punishments
to which offenders are liable include death, caning, amputation,
blood-wit etc. Under the Penal Code,91 the punishment for
adultery is two years imprisonment or fine or both; but under the
Sharia law,92 the penalty is death by stoning. In the same vein,
the traditional criminal Sharia penalty for theft is amputation of
90
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the right hand,93 amputating a hand and a foot for highway
robbery,94 and lashes of between eighty to three hundred strokes
of the cane for various other offenses.95 Also, the law establishes
offences that are not found in any penal law in Nigeria. 96 For
example, apostasy is not an offence in any other law in Nigeria
but is made punishable by death under the Sharia Law.97

Customs and Customary Laws
Taking the customary system peculiar to the Eastern Nigeria
(Igbo) as a case study, certain aspects of its laws and practices
violate the right. One of such practice and law is that relating to
the punishment of offenders. For example, in case of repeated
stealing, the punishment is public ridicule, involving adorning the
culprit with broken utensils or empty snail-shells and parading
them in the locality or market-square.98 This may not reach the
threshold of torture, but it clearly constitutes cruel, inhuman and
degrading treatment or punishment.
Another customary practice that tends to violate the right to
human dignity is in the area of marriages. Bride-price is expected
93
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to be paid to the family of the wife. This payment of bride price
has led to an idea of ownership of the woman, the exchange of
bride price being evidence of a commercial transaction. 99 The
bride-price system is, therefore, an identifiable form of slavery,
especially where the bride does not consent.

Current Trends
Nigeria, under various international and regional treaties, has the
obligation to safeguard the right to human dignity of its citizens.
This obligation includes the duty of a State to bring its municipal
laws at par with international standards on the protection of the
right to human dignity. In the case of SERAC v. Nigeria,100 the
African Commission on Human and Peoples‟ Rights affirmed the
internationally accepted notions of four levels of obligations
imposed by Human Rights Instruments. The Commission noted
that the obligations imposed on States embrace the duty to
“respect, protect, promote and fulfil the rights”.
However, as a result of the plural nature of the Nigerian legal
system, impediments exist within the Nigerian laws which limit
the fulfilling of these international human rights obligations. One
of the major reasons for this gap in the protection of the right to
human dignity is Nigeria‟s failure to transform various treaties on
the protection of the right, which it has signed. In an attempt to
bridge this gap, there is an emerging trend in which Common
Law courts “are beginning to utilize “unincorporated” human
rights treaties in their works despite the absence of legislation
giving domestic legal effect to the treaties.”101 There is a gradual
99
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shift from the strict dualist approach to a more flexible approach
regarding untransformed treaties. Waters referred to this as a
“creeping monism”.102 This trend involves judges developing a
wide range of interpretive incorporation techniques to enable
them apply treaties despite the absence of implementing
legislation giving formal domestic legal effect to the treaties. 103
According to Waters, the implication of this is “that the
international law of human rights is the primary, authoritative
source for human rights norms: Domestic legal sources are
merely derivative of international human rights law. Moreover, if
judges enjoy some special status as the "keepers" of the
fundamental principles of universal human rights, it is therefore
their "vital duty" to harmonize domestic laws with international
human rights treaty law - regardless of the formal legal status of
treaties within the domestic legal system.”104
This view is also accepted by Egede, who posits that Nigerian
Courts can use untransformed treaties in two ways.105 These
include;
i. By relying on them to assist in interpreting similar provisions
in the constitution and other municipal legislation. This was
acknowledged in the Abacha Case106, where learned justice of
the Supreme Court, Ejiwunmi JSC, said, “However, it is also
pertinent to observe that the provisions of an unincorporated
(sic) treaty might have indirect effect upon the construction of
statutes or might give rise to a legitimate expectation by
102
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citizens that the government, in its acts affecting them, would
observe the terms of the treaty”.107
ii. By way of crystallization of the provisions of the treaty into
rules of customary international law. Where such happens,
domestic legislations are not required, as customary
international law will apply automatically.108

Recommendations
It is suggested that the Nigerian courts should take steps to apply
the provisions of untransformed human rights treaties: either as
interpreting guide or as rules of customary law. This is especially
so “in an increasingly globalized legal regime, [where] the
historical and philosophical underpinnings of Common Law
dualism have less force, supporting a shift away from a strict
dualist approach to judicial incorporation of international law”.109
In actualising this, it is recommended that a monist-dualist legal
framework be initiated which allows for the direct application of
international treaties on human dignity within the Nigerian legal
system. This suggested framework does not presuppose a
complete abandonment of the strict-dualist approach, rather that
the monist orientation be adopted where the treaty in question
expresses principles of human rights.

Concluding Summary
The right to human dignity is both internationally and nationally
recognised as a fundamental human right and the basis of other
human rights. As such, international and regional treaties, as well
as municipal laws, have been formulated to protect this right.
Although international law and municipal law operate within
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different plains and presuppose different standards in the
interpretation of the right, the inter-relation of both has been
shown to be possible. This possibility, however, depends on the
theory and approach adopted by each State, as well as the status
accorded to each legal order.
In Nigeria, the relationship between international and municipal
law is a reflection of the dualist theory, which requires that for a
treaty to be enforceable, it must first be transformed into Nigerian
law. This is provided for under section 12 of the 1999
Constitution. While Nigeria has ratified several treaties on human
dignity, it is yet to transform most of these treaties to Nigerian
law pursuant to section 12. It then follows that untransformed
treaties will remain irrelevant within Nigeria, pending their
transformation. This in turn affects the interpretation of the right
to human dignity, as courts will tend to interpret the right
narrowly.
Despite Nigeria‟s claim to protect the right to human dignity,
some of its laws reflect the contrary. This, in the opinion of this
writer, is occasioned by Nigeria‟s failure to transform some
international instruments and the attitude of the courts towards
the untransformed treaties.
This paper, in essence, advocates for the synchronisation of these
treaties and Nigerian laws, by adoption of a framework that
allows the direct application of international treaties on human
dignity. This way, international treaties on human dignity and
international standards on human dignity will be enforceable by
citizens of Nigeria.
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Democratisation in the Democratic Republic of
Congo: Elections and the Existing Political Culture
Natasha Banda
Dennis Nii Okai Armah
Saoyo Tabitha Griffith
Since independence, the Democratic Republic of Congo (DRC) has had
a notorious record in democratisation and human rights. In 2006, the
country adopted a new constitution with a framework for democracy
and human rights. In reality however, the DRC has failed to establish a
truly democratic system as envisioned under the constitution. An
analysis of the country‟s democracy levels, using the guidelines of the
2011 Economist Intelligence Unit, demonstrates these challenges.
The 2011 elections failed to meet the international standards as
regards free, fair and transparent elections. The government remains
ineffective due to over concentration of powers within the presidency
and weak institutions incapable of enforcing accountability. Political
participation, particularly of civil society has been marginal due to
resource constraints and high illiteracy levels in the rural areas with
women playing a minimal role. Democracy is further challenged by an
unfavourable political culture and the frequent violation of human
rights with impunity.
These challenges require the political will to overhaul the electoral
system, strengthen democratic institutions and foster a vibrant civil
society in a culture of democracy. This paper provides an analysis of
the challenges and suggests possible solutions that can create a truly
democratic system as envisioned under the constitution.

Introduction
Background
The democratic records of several African countries have
revealed unimpressive results, despite the introduction of
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constitutions and electoral systems.1 The so-called „third wave of
democratisation‟ that swept the continent in the 1990‟s has not
resulted in better and improved living conditions for most
populations.2 Under-developed political parties, weak civil
society, lack of accountability, and overconcentration of power in
the president often characterise African states.3 The Democratic
Republic of Congo (DRC) is one such state.
The DRC is a vast country located in Central Africa. 4 It is widely
characterised by three things, namely: immense natural resources,
prolonged civil war, and the presence of the largest United
Nations task force in the world - the United Nations Organization
Stabilization Mission in Democratic Republic of Congo
(MONUSCO) in its territory.5
The DRC can be applauded for considerable steps that the nation
has taken to secure sustainable peace since the end of its civil war
in 2003, particularly the promulgation of a constitution in
February 2006 and holding its first ever multi-party elections in
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June 2006.6 Notably though, meaningful political and economic
progress is still hindered by poor governance, continuous
plundering of the country‟s vast natural resources, the presence
of militia, extreme poverty, corruption, and lack of participation
by the citizenry in the state‟s affairs.7
Statistically, the DRC has a Gross Domestic Product (GDP) of
approximately US$11.6 billion and a Human Development Index
ranking of 187, the last as per the 2011 United Nations Human
Development Index.8 It has a population of approximately 66
million and its government is burdened with unsustainable
external debt, to both the World Bank and the International
Monetary Fund.9 These debts have been extremely hard to
service, and the result has been poverty escalation, slow
economic development, and a reduction in the nation‟s capacity
to fulfil its human rights obligations, particularly in the provision
of socio-economic rights. The Economist Intelligence Unit‟s
Democracy Index (EIU) of 2011 classified the DRC as holding
the 155th position out of 167 nations. The EIU democracy index
is used as a guideline for assessing the level of democracy and
human rights achievement of a country. It covers the
requirements of both democracy and human rights in a way that
6
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demonstrates that the two are inextricably intertwined. The
criteria used by the EIU to assess states on a scale of 1 to 10 are
as follows:
 Electoral process and pluralism;
 Functioning of government;
 Political participation;
 Political culture; and
 Civil liberties.
These criteria are based on the assertion that the difference
between a democratic system and one which is not exists in a
continuum based on the extent to which these elements are met in
a country. Three of these criteria, namely electoral pluralism,
political culture and civil liberties, will therefore be used to
assess the current level of democracy and human rights in the
DRC and also as a benchmark to suggest practical solutions to
the challenges the country faces in becoming truly democratic.
This paper will therefore provide a perspective on matters
relating to the state of democracy and human rights in present
day DRC. It is divided into three substantive parts. The first part
is an introduction to the political background of the DRC and
recent developments in the sectors of democracy and human
rights. The second part focuses on the challenges faced by the
DRC; while, the third part highlights the possible solutions to the
issues raised in the second part. Finally, the paper concludes by
making recommendations on the possible solutions to achieve an
acceptable outcome.
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Political History of the DRC
The DRC was a Belgian colony that acquired its independence in
June 1960.10 The political history of the DRC is one marred by
war, coups d‟état, an attempted cessation,11 and a humanitarian
crisis that led to numerous loss of lives during the country‟s civil
war.
The DRC encountered its first coup d‟état in 1965, when the
army chief, Mobutu Sese Seko, ceased power and renamed the
country „Zaire‟. Mobutu‟s legacy thereafter, until 1997, was
marked by dictatorship, corruption and massive violation of
human rights. Nevertheless, many developed nations continued to
lend money to this regime in exchange for political support
during the cold war, without questioning the leader‟s human
rights record.12 Mobutu was toppled by a subsequent coup d‟état
led by Laurent Kabila in 1997.
Under Kabila‟s regime, the country erupted into a civil war, with
Rwandan and Ugandan troops entering the DRC and supporting
two different rebel groups against Laurent Kabila‟s regime.13
This civil war, which was described as Africa‟s deadliest war in
modern history, commenced in 1998 and continued until July
2003, claiming an estimated four million lives either directly
through combat or indirectly through starvation, malnutrition and
disease.14 Laurent Kabila was assassinated on 18 January, 2001,
10
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in Kinshasa and succeeded by his son, Joseph Kabila (J Kabila). J
Kabila attempted to end the war by negotiating peace agreements
with the rebel groups, which resulted in the Pretoria Accord and
the Sun-City negotiations that led to an all-inclusive powersharing agreement and adoption of a final constitution that was
promulgated in February 2006.
From the above background, it is evident that democratic values
such as political participation, transparent elections, and civil and
economic liberties were not entrenched in this country‟s past
political practice. Although the adoption of the 2006 Constitution
was perceived to be capable of contributing towards a resolution
of the state‟s political problems,15 the same cannot be said to be
true today. To date, serious human rights violations continue to
be committed by members of the Congolese security forces, and
recent presidential elections held in 2011 were marred by
violence, lack of transparency and irregularities.16
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Challenges in Modern Day DRC
Electoral Processes as Elements of Democracy
In the modern era, you can have elections without
democracy but you cannot have democracy without
elections.17
The nature of electoral processes and the extent of pluralism in
any country is a key indicator of the level of its achievement of
democracy and human rights. There is, however, often a fallacy
that elections are synonymous with democracy. 18 However,
conducting periodic elections is often not a guarantee that a state
is democratic, and many African states provide evidence of this.19
Internationally, Article 25 of the ICCPR codifies universal
suffrage as the right to vote and be elected at genuine, periodic
elections held by secret ballot. The African Charter recognises
this right under Article 13, and Article 5 of the DRC Constitution
protects the right.
The DRC has so far conducted only two elections, the first being
held in 2006 after the Constitution came into force and the
second in 2011. While the 2006 elections received favourable
reports from observer missions,20 the 2011 elections have
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generally been reported as lacking transparency and marred by
irregularities.21
According to the United Nations Joint Human Rights Office
(UNJHRO) report of March 2012,22 the country‟s 2011 elections
received extensive criticism from the opposition, who claimed
that there had been widespread fraud, voter intimidation, delayed
release of results and numerous other discrepancies. This report is
supported by the findings of the European Union Observer
Mission,23 the Carter Centre, and the UN MONUSCO Mission,
which all expressed concern over the poor conduct of the polls.24
The UN reported that between 28 October and 26 December
2011, at least 33 people were killed, 83 others injured and 16
persons unaccounted for.25 At least 265 civilians were also
illegally detained based on their affiliation with opposition
parties. The Commission Electorale Nationale Independante
(CENI), which has the responsibility of conducting elections, is
also reported to have failed in its duty as an independent body.
The Chairperson, Reverend Daniel Mulunda has been accused of
partiality and close ties with the incumbent president.26
It is argued that the delay by CENI in publishing, announcing and
releasing the electoral results brought into question the
impartiality and credibility of the Commission. „Ballot papers
and essential materials went missing, and there was a range of
irregularities in voting procedures, such as voters struggling to
21
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find their names on the voter registers at polling centres‟.27
Reports further indicated allegations of registration of minors,
security personnel and foreigners during the electoral process
which CENI‟s Chairperson was not able to refute.28
Throughout the electoral period, campaigns were marked by high
tension, political intolerance and violent fighting amongst
supporters of rival parties.29
Furthermore, supporters of
opposition parties were arbitrarily detained, tortured and killed by
the national police.30 The DRC Police were accused of raiding
homes that had the posters of opposition leaders and arresting the
owners, as they were deemed „troublemakers‟.31 The elections
resulted in numerous violations of human rights, particularly the
rights to life, liberty and the freedom of association.
Given the above, it can be concluded that the 2011 elections were
not conducted in an environment that promotes free, fair,
transparent and democratic elections. This is as a result of the
government‟s intolerance of opposition parties and CENI‟s
perceived disorganization and partiality, which resulted in chaos,
massive demonstrations and countless loss of lives.
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Political Culture
Heywood defines political culture as a people‟s pattern of
orientations to political objects such as parties, governments and
the constitution, expressed in beliefs, symbols and values.32
Democratisation requires a political culture that emphasises
reciprocity, cooperation, respect for freedom and equality,
compromise, tolerance of diversity and a belief that all members
of a society have both the right to be included in the political
system and the capacity to participate effectively.33
Almond and Verba, in a study seeking to identify the political
culture most supportive of democracy, identified three main
cultures: a participant culture in which citizens pay close
attention to politics and consider political participation to be both
effective and desirable; a subject culture where citizens recognize
that their influence over government is limited and therefore are
passive; and a parochial culture characterised by the lack of a
sense of common citizenship, with people identifying rather with
their locality and lacking the desire to participate in politics.34
A major challenge to the advancement of democracy and human
rights in the DRC is the existence of an unfavourable parochial
political culture. In elections since 2006, voting has been mainly
along ethnic and regional lines, as party leaders lacked national
ideologies and campaigning was reduced to personal and ethnic
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issues.35 This clearly shows lack of a sense of nationhood or
common citizenship.
Thompson points to a major weakness in the political culture of
the DRC, as the political leadership itself seems to lack the
beliefs and attitudes that support democracy.36 He makes
reference to Congolese politicians such as Etienne Tshisekedi and
Nguza Karl-i-Bond, who were both key supporters of Mobutu‟s
dictatorship and only formed political parties to take advantage of
the new era of multi-party democracy. Such „political
entrepreneurs‟, he argues, see democracy only as an instrument to
power and would not advance a culture of democracy
unconditionally.37 Thompson further explains that a democracy
also requires a political culture where leaders accept both victory
and defeat with grace.38 This has been a serious challenge in the
DRC.
In the 2006 elections, which were widely praised as free and
fair,39opposition leader, Jean-Pierre Bemba‟s forces took up arms
to challenge the results.40 Similarly, in the 2011 elections,
opposition leader Tshisekedi also declared himself president,
attempted an inauguration, and called on the military to disobey
the incumbent president.
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Cultural beliefs in the DRC, which view authority as undivided,
derived from supernatural sources and therefore not subject to
accountability, do not promote democratisation.41 Consequently,
the Eastern provinces of the DRC are still replete with brutal
rebel groups battling the national army. With the existing
political culture, citizens feel that there is no way they can hold
both local rebels and the army to account for acts of impunity
and, therefore, just submit to their control.

Civil Liberties
Civil liberties encompass a wide range of protections against
arbitrary government rooted in the doctrine of human rights. 42 In
a democratic state, there is need for basic security and the
prevention of impunity, with no one above the law, which is
administered by an independent judiciary.43 Basic freedoms such
as freedom of religion, the press, property rights and personal
liberty must not be violated by a state. Civil liberties are often
protected in the constitutions as bill of rights.
Although the DRC Constitution proclaims adherence to various
human rights instruments in its preamble and explicitly provides
for these rights in part II of the Constitution, a major challenge to
the advancement of democracy and human rights in the DRC is
the frequent violation of civil liberties by both state and non-state
actors. The country scored a mark of 1.76 in the assessment of
the 2011 EIU democracy index. The UN, Amnesty International
and Human Rights Watch reported numerous human rights
violations in 2011, covering unlawful killings,44 sexual violence,
41
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recruitment of child soldiers, internal displacement of people,
torture and other ill-treatment.
Amnesty reported the killing of 80 people in Orientale Province
by the Lord‟s Resistance Army from 22 to 26 of February, 2011,
and in the same month, another armed group also killed 15
women in South Kivu.45 Sexual violence is also frequently
carried out by both government soldiers and other armed
groups.46
Between 30 July and 2 August, 2011, Amnesty reported the mass
rape of more than 300 women, men and children in a series of
attacks on 13 villages in the North Kivu province by a coalition
of armed groups. In April, 2011, 16 cases of rape, implicating
police officers, were reported in Equateur province. On 6 August,
2011, 10 women were reportedly raped by government soldiers in
Fizi territory, in reprisal for a Mayi-Mayi attack.47
The recruitment of children into armed groups is also a major
human rights violation in the history of the country. In fact,
President J Kabila once headed the child soldier unit of his
father‟s rebel forces.48 In spite of the adoption of a Child
Protection Act and UN Resolutions 1539 (2004) and 1612 (2005)
calling for an end to the use of children as soldiers, both the
national army and rebel groups continue to recruit children.
At the core of human rights abuses in the DRC is the lack of an
effective independent judiciary. The International Committee of
Jurists reported that, in addition to problems of poor funding, the
45
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executive branch, the military, and rebel groups interfere with
judicial functions by instructing, threatening and coercing judges,
prosecutors and lawyers.49 The judiciary thus incapacitated, has
been of little or no use in enforcing the rights of people
guaranteed by the constitution. Lack of political will and the
weakness of the state remains a serious challenge to the
protection of civil liberties in the DRC.

Recommendations:
Possible
Corrective Measures
Electoral Process and Pluralism

Solutions

and

The role of elections in a democracy is to offer citizens the
opportunity to freely choose between several policies presented
by different political candidates.50 While most constitutions in
Africa provide for the right to vote, elections have become a
political game whose rules are often manipulated by leaders in
order to remain in power.51 These repressive regimes conduct
elections marked by dubious and weak electoral institutions and
coupled with numerous electoral malpractices. The result is often
problematic electoral outcomes that lead to violence and the
furtherance of dictatorships.52
Scholars argue that while elections alone cannot make a
democracy, they are an extremely essential tool for any regime to
qualify as being legitimate.53 According to the EIU‟s Democracy
49
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Index of 2011, elections may be deemed as democratic if they
fulfil certain conditions, including free, fair, open, regular and
transparent voting processes. The electoral procedure should be
competitive, with a wide range of choices in candidates and a
realistic prospect of the opposition winning. The electoral laws
of a country must also provide for equal campaigning
opportunities and constitutional mechanisms for the orderly
transfer of power. The importance of free, fair and transparent
elections in any nation cannot be gainsaid; hence, the role played
by an electoral commission becomes vital.
CENI‟s weaknesses in the 2011 elections are discernable through
the allegations of favouritism towards the president, delay in
release of results and general disorganisation, which led to dire
consequences for the legitimacy of the polls. The citizenry lost
confidence in the electoral commission, subsequently leading to
chaos, demonstrations and violence in protest and rejection of the
results.54
It is therefore recommended that, as an electoral institution,
CENI must first be overhauled in order to be seen as independent,
credible and impartial. The chairperson must not be a presidential
appointee, as currently provided under the DRC‟s Electoral Act,
but rather, he or she must be vetted by an independent body and
approved by Parliament. One of the government institutions
created after the 1994 genocide crisis in Rwanda was the
National Election Commission, whose chairperson and vicechairperson are elected directly by the National Assembly. 55 A
similar approach to reform was also utilised in Kenya after the
2007 post-election violence that saw the dismissal of the electoral
54
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commission and the vetting and appointment of an Independent
Electoral and Boundaries Commission free of presidential
influence.56
To improve competence, all CENI officials must be continuously
trained on election conduct and monitoring, information
gathering, civic education and registration of voters. Furthermore,
the new electoral commission must be able to publish clear and
timely schedules for the organisation of elections at all levels as
well as publication of all voter registers, which must be made
available in the institution‟s offices and pinned on its boards to
avoid the challenge of „ghost names‟ in the electoral registers.
In consideration of the high level of ethnocentrism in the DRC,
CENI must be empowered to punish political parties which incite
violence or do not adhere to the electoral code of conduct.57 Civil
society and the media in the DRC must also become more
actively involved in monitoring electoral conduct during the
campaign period as well as the election results by use of modern
technological equipment to broadcast ongoing events,
particularly in instances of delayed results.
Due to the vast geographical size of the DRC, and the lack of
basic infrastructure such as paved roads, schools, electricity and
telecommunication services,58 it is recommended that
international bodies such as the African Union, European Union
and the United Nations become more involved in strengthening
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the country‟s electoral commission through technical, material
and financial assistance.59
Finally, as regards the security personnel, in consideration of the
UNJHRO report, the government must conduct awareness
campaigns for all its security officers on the illegal use of force
and respect for human rights before, during and after elections.60
The government must also punish the perpetrators of the
violations committed during the 2011 electoral period.61 It must
strive to regain public confidence, so that people can continue to
participate in future voting procedures in spite of their political
affiliations.

Political Culture
In order to create a political culture that is supportive of
democracy, there is a need for greater civic education in schools,
the media and other avenues. The Constitution, under Article 6,
places the responsibility for civic education on political parties.
Considering the seriousness of the problem of political culture in
the DRC, this may be inadequate. The fact that the political
parties are largely provincial in their outlook makes them
unreliable for the creation of a culture that advances a common
sense of citizenship. Countries which have faced this challenge
have adopted a constitutional body with the specific
responsibility for civic education and this may be helpful in the
DRC. Basic education ought to be provided for every child, and
adult education ought to be encouraged, with a curriculum that
inculcates civic values in citizens.
As Jefferson asserted, there is
59
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no safe depository of the ultimate powers of the society
but the people themselves and if we think of them not
enlightened enough to exercise their control with a
wholesome discretion, the remedy is not to take it away
from them but to inform their discretion with education.62

While traditional beliefs regarding authority may not easily be
changed, a reform of traditional institutions may result in a
reorientation of traditional beliefs. This must, however, involve
traditional leaders who must be thought to govern democratically
and advance constitutional principles as the foundation of the
nation.
As explained by Vahtras, Congolese people are attached to their
own tribes and localities because the state has never been there
for them and has only been a tool for personal enrichment.63 The
Congolese people have suffered under governments which were
not chosen by them and had little or no positive effects on their
lives. This still seems to be the case, as the government is still
unable to guarantee even basic security for its people. Such
governance creates a parochial political culture. Therefore there
is need for the government to establish effective state institutions
that meet the basic needs of the people and to act more
democratically. This will help create a greater interest in
participation and a belief that the state is effective beyond
Kinshasa.

Civil Liberties
The greatest challenge to the protection of civil liberties remains
the lack of political will and the extreme weakness of the state.
Though the presence of the UN Mission, MONUSCO, has had an
impact, the peace-keeping force is inadequate for a country the
62
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size of Western Europe. An effective judicial system is essential
for ending impunity, and this may require international aid,
especially technical assistance targeted at the judiciary in
particular. The UN Mission must also show greater involvement
in the training of competent law enforcement agencies.
Although the government has embraced international justice,
with the surrender of former warlords Jean Pierre Bemba and
Thomas Lubanga to the International Criminal Court,
international justice cannot end impunity and violations of human
rights at all levels. This requires an effective hierarchy of
domestic courts. The government must subject its armed forces to
civilian control and the rule of law.

Conclusion
Since independence, the DRC has failed to chart a successful
path of sustainable development, in spite of its vast natural
wealth. Conspicuously missing from the political history of the
country is a commitment to democratization. Like most African
countries, it has been dominated by strong men and weak
institutions. The DRC has been one of the most challenging cases
in Africa‟s democratisation, and short term solutions are likely to
fail. It requires sustained effort from the country‟s leaders and
carefully targeted international assistance.
Recent trends in the country, especially the 2011 elections, have
demonstrated a retreat of democratisation which must be checked
to ensure the credibility of subsequent polls. While elections are
indispensable to democracy, the period between elections
requires as much attention to establish the rule of law and good
governance. This necessitates a departure from the politics of
personalities and a focus on building democratic institutions.
With strong democratic institutions, the functioning of the
52

various arms of government can be more effective and encourage
participation and support for the various levels of government.
The essence of education and rehabilitation of young combatants
may also essential to the long term stability of the country under
a new generation of leaders with an unwavering commitment to
democratic leadership without which democratisation and respect
for human rights may be elusive, in spite of the costly efforts of
the international community. The history of the world and of
post-independence Africa has proven that in spite of its
challenges, there are no viable alternatives to democracy and
„[a]ll the ills of democracy can be cured by more democracy.‟64
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Tackling Terrorism – A Human Rights Perspective
on the Nigerian Terrorism [Prevention] Act 2011
Ugochukwu R. Ezeh
For many Nigerians, terrorism will no longer be a topic discussed only
in the air-conditioned auditoriums of international conference centres.
Unfortunately, the menace of terrorism has today crept onto the front
burner of national consciousness, thus leading to the enactment of the
Terrorism [Prevention] Act 2011. Although the scholarly discourse on
human rights in Africa has rightly been concerned with safeguarding
civil liberties against violation and unjustified encroachment by the
State, in another sense, human rights violations also occur when the
State fails in its solemn duty to ensure the protection of lives and
property under its jurisdiction. Indeed, the State has an obligation to
protect human rights and public security from violation, as well as to
punish such violations when they occur. Clearly, terrorism and
violence, by causing death, serious bodily injury, or destruction lead to
grave human rights violations. Against this backdrop, this paper
argues that the Nigerian Terrorism [Prevention] Act 2011 is a welcome
and timely instrument for protecting public security and safeguarding
human rights from violation by the agents of terror. Although the Act,
as a counter-terrorism statute places some restrictions on human
rights, it is not a draconian statute. Evidently, civil liberties cannot be
guaranteed in absolute terms. Indeed, the 1999 constitution itself
places restrictions on the enjoyment of human rights and thus
recognises that the concept is flexible enough to accommodate public
security considerations. However, there are institutional safeguards, as
well as measures inherent in the Act which can serve to prevent the
abuse of an otherwise useful instrument.

Introduction
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Tough counter-terrorism laws often provoke heated controversies
in a world where the need to protect civil liberties against
arbitrary infringement is beyond debate. Indeed, terrorism and
counter-terrorism are paradoxes which often have more in
common than is realised; terrorism, in the rare case, may be
resorted to in defence of human rights, yet it is itself one of the
gravest imaginable violations of human rights.1 In the same
token, counter-terrorism strategies are birthed to safeguard
human rights, yet in the hands of arbitrary authority they may
veer off course and become grave threats to human rights and
freedoms.
Notwithstanding, this article argues that the
Terrorism [Prevention] Act 20112 is not a draconian statute.
Indeed, it will be demonstrated that the Act attempts to strike the
delicate balance between competing security and human rights
considerations. Recent terrorist attacks in Nigeria have propelled
terrorism from the relatively remote arena of global discourse
onto the front burner of national consciousness. The precarious
security situation that currently exists in our nation is
encapsulated in these words:
After starting out as a stone-throwing and knife-wielding
militant group, with an avowed hatred for state symbols,
especially the security forces, Boko Haram has grown in
influence and sophistication, to the extent that the US now
considers it capable of posing a threat to its own interests. An
August 26, 2011 suicide bomb attack on the United Nations
building in Abuja that claimed 23 lives and injured scores of
others and another on police headquarters, also in Abuja, are
typical examples of how potent Boko Haram could be. Some
coordinated attacks on the city of Kano, no doubt the most
1
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deadly of such attacks so far, claimed over 180 lives, while,
in what is now becoming regular attacks on Christian places
of worship, 35 lives were lost and many persons injured in an
attack on St. Theresa‟s Catholic Church, Madalla, in Niger
State. The media houses have not been spared .... It is
estimated that over 1,000 people have been killed in the last
18 months as a direct result of the activities of Boko Haram.3

Against this backdrop, there are good grounds for saying that the
Act is a positive and timely response to the grave insecurity that
currently exists in our nation. This article recognises that the Act,
as a counter-terrorism statute, places certain restrictions on the
enjoyment of civil liberties. However, current events have
affirmed that human rights can hardly be guaranteed in absolute
terms; some circumstances necessitate their restriction in the
interests of public order and security. Such restrictions must
however fall within legally defined limits.

Clarifying Concepts - Terrorism
Although terrorism is an age-long menace, the horrifying terrorist
attacks against the United States on September 11, 2001, revived
interest in critical thinking about the role of law in counter
against -terrorism efforts,4 as well as scholarly discourse on the
possible dangers posed by such efforts to the need for human
rights protection.5
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One silver thread which runs through the extensive scholarly
literature on terrorism is the acknowledgement of the absence of
a universally accepted definition of the term.6 This lack of
consensus among commentators is hardly surprising as terrorism
is a value-laden and highly contested concept - a feature which
has posed considerable challenges to the development of
scholarly analysis on the subject.7 According to Crenshaw, the
term terrorism was coined to describe the strategic use of fear to
coerce a civilian population. She argues further that the
“phenomenon of terrorism as a challenge to the authority of the
state grew from the difficulties revolutionaries experienced in
trying to recreate the mass uprisings of the French Revolution.” 8
As opined by Capitanchik:
Terrorism, it must be said, is neither a new nor a novel
phenomenon and yet in both academic and polemical
discourse, confusion abounds over its very definition, let
alone its history, nature, intent and success or failure. The
confusion is compounded, as Dershowitz points out, by what
is little more than a political statement, viz. 'one man's
terrorist is another man's freedom fighter'. To the victims of
terror attacks, this is rather like letting the criminal define the
nature of the crime - anything I do is justified by my claim
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that I am fighting for the freedom of my people or my land
from, say, a harsh oppressor or occupier.9

According to Crenshaw the study of terrorism largely focuses on
three basic enquiries: why terrorism occurs, how the process of
terrorism works, and what its social and political effects are.10
Evidently, any meaningful discussion on terrorism must probe
the issues thrown up by these three basic enquiries. In recognition
of the crucial role of law in tackling terrorism we must turn now
to the statutory definitions of the menace.

Statutory Definition of Terrorism
Section 1(2) Act 201111 defines an “act of terrorism” as an act
which is deliberately done with malice aforethought, and which
may seriously harm or damage a country or an international
organization.12 An act also amounts to terrorism when it is done
deliberately with malice aforethought and is intended or can
reasonably be regarded as having been intended to unduly
compel a government or international organization to perform or
abstain from performing any act.13
A terrorist act is committed when, done with the requisite intent,
it seriously intimidates a population,14 or seriously destabilizes or
destroys the fundamental political, constitutional, economic or
9

David Capitanchik, “Book Reviews” (2003) 79 International Affairs (Royal
Institute of International Affairs 655.
10

Martha Crenshaw, “The Causes of Terrorism” supra note 8 at 379

11

Hereinafter referred to as the Act. More statutory definitions are contained
in s. 46 of the Economic and Financial Crimes Commission (Establishment)
Act 2004 Cap. E1 Laws of the Federation of Nigeria 2004
12

Section 1 (2) (a) of the Act

13

s 1 (2) (b) (i) ibid

14

s 1 (2) (b) (ii) ibid
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social structures of a country or an international organization.15
Influencing a government or international organization by
intimidation or coercion16 also amounts to a terrorist act where it
involves or causes an attack upon a person's life that possibly
results in serious bodily harm or death.17 Intimidating or coercing
a government or international organization is a terrorist act where
it involves or causes: the kidnapping of a person, or destruction
of a government or public facility, or private property, inter alia.
This is so where the acts are likely to endanger human life or
result in major economic loss.18
Also included in the statutory definition, amongst other things, is
an omnibus provision that captures any act or omission within or
outside Nigeria which constitutes an offence within the scope of
any counter-terrorism treaty duly ratified by Nigeria.19 However,
strikes and demonstrations are excluded from the statutory
definition of terrorist acts, provided they are not intended to

15

s 1 (2) (b) (iii) ibid

16

s 1 (2) (b) (iv) ibid

17

s 1 (2) (c) (i) ibid

18

s 1 (2) (c) (ii) – (iii) ibid

19

See s. 1 (2) (d). Nigeria has ratified nine out of 16 United Nations universal
instruments against terrorism. For an overview of the country‟s counterterrorism treaty obligations, see the United Nations Office on Drugs and Crime
(UNODC) Working Document, “A Review of the Legal Regime against
Terrorism in West and Central Africa: Angola et al”, (New York: United
Nations, 2009) p. 138 (available at www.unodc.org). See also O. A Fatula,
“Nigeria/US Relations and the War on Terrorism”, in Dave Ajetomobi (ed.),
Law, Politics & Development: The Challenges of an Emerging Mega-CityEssays in Honour of Babatunde Raji Fashola, (Ikeja: NBA, 2010) p. 459.
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seriously intimidate a population or influence a government or
international organization by coercion or intimidation.20
The term “malice aforethought” is not very common in our
criminal statute book and is reminiscent of the common law of
murder. Some commentators argue that the rarity of the term is
due to the more “definite enumerations” of the mental elements
of the offence of murder in our criminal law.21 However,
ambiguity is a general weakness of “epithets used to describe the
mental elements of offences,”22 Indeed “malice” has been
judicially defined as an active ill-will or desire to harm others.23

Terrorism - Definitional Issues
A general description of terrorism may be gleaned from the
foregoing statutory provisions. Nevertheless, one doubts whether
statutory definitions can resolve definitional debates on terrorism
as a concept; they provide general descriptions as opposed to
lucid definitions of what amounts to terrorist conduct. From the
foregoing, terrorism is a violent crime which is aimed at coercing
the government, an international organisation, the general public
or a segment of the population into conforming to a desired
course of conduct. Inchoate conduct like attempts and threats are
20

Section 1 (3)

21

Akinola Aguda & Isabella Okagbue, Principles of Criminal Liability in
Nigerian Law, (2nd edn, Ibadan: Heinemann, 1990) The learned authors regard
the term “malice aforethought” as irrelevant to Nigerian criminal law and
accordingly refrain from discussing it in their chapter on „malice‟. It is also
noteworthy that there is no common law of crime in Nigeria by virtue of s. 36
(12) of the 1999 constitution which prohibits unwritten criminal laws. See also
Aoko v Fagbemi [1961] All NLR 400.
22

C. O Okonkwo & M. E. Naish, Criminal Law in Nigeria, (2nd edn. Ibadan:
Spectrum Books Ltd. 1980), p. 52
23

Newbreed Org. Ltd. V Erhomosele (2006) 5 NWLR (Pt. 974) 499 SC
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included in the statutory definitions. The statutory provisions also
highlight malice aforethought as the mental element of the
offence, the focus being on the harmful intent of the terrorist.
Thus, terrorism as defined encompasses a broad range of harmful
conduct such as causing death or injury, abduction, dealing
unlawfully with nuclear or biological weapons etc. The damage
occasioned by terrorist conduct is emphasised such as the serious
intimidation of the victim or destabilization or destruction of the
structures of a country or an international organization.
One interesting consequence of the lack of consensus on the
definition of terrorism is manifest in the questions of whether the
phenomenon is so exceptional that it falls outside the
contemplation of the normal legal system. Commentators such as
Prof. Emmanuel Gross, regard terrorism as not essentially
different from “any other criminal offence.”24 He categorizes
terrorism as “an offense of violence” whose motive is to “instil
terror.”25 Drawing on civil libertarian perspectives, Gross argues
that this distinctive motive in terrorist offences does not justify
separate trial rules for terrorist suspects. The idea is that the
nomenclature of terrorism, as well as the demonization of
terrorists as enemies whose goal is to kill, can potentially
provoke strong emotive responses from the public. These
perceived distinctions may even be used to justify the
discriminatory treatment of terrorist suspects, unencumbered by
the due process of law. A denial of regular legal safeguards to
persons accused of terrorism may flow from this, thus resulting in
adverse consequences for our human rights culture.26 Indeed, the
24

Emmanuel Gross, “Trying Terrorists – Justification for Different Trial
Rules: The Balance between Security Considerations and Human Rights”
[2002] Indiana International & Comparative Law Review, 1
25

ibid

26

Ibid. at pp. 27 – 37 for extensive arguments along this line
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view that terrorism is but a subset of criminal law may be
meritorious considering the dubious provision of s. 46 of the
Economic and Financial Crimes Commission Act 2004 which
defines terrorism as including any act which is a violation of
either the Criminal or Penal Codes.27 Notwithstanding, it is not a
sufficient argument against the enactment of specific, omnibus
laws to tackle terrorism.28 Ultimately, definitional issues are
important in considering the proper scope of counter-terrorism
laws.

Human Rights
Human rights may be regarded as claims and entitlements that
human beings possess as an attribute of their humanity. 29 Modern
conceptions of human rights crystallized over time due to the
recognition of the essential equality and dignity of all human
beings as members of a universal family. In Ransome-Kuti v
Attorney-General of the Federation, the Supreme Court per
Kayode Eso JSC (as he then was), defined a fundamental
(human) right as:
A right which stands above the ordinary laws of the land and
which in fact is antecedent to the political society itself. It is a
27

However, sweeping enumerations of terrorist offenses can be construed
strictly in favour of accused persons: Johnson v Lufadeju [2002] 8 NWLR (Pt.
748) 192 at 219 - 220
28

Proprietary Articles Trade Assn v Attorney-General for Canada [1931] AC
310 at 324; legislative power, exercised bona fide in the public interest,
encompasses the competence to make new crimes.
29

Ademola Abass, International Law – Text, Cases and Materials, (New
York: Oxford University Press, 2012) p. 677; see also the 1993 Vienna
Declaration and Programme of Action which defines human rights and
fundamental freedoms as, inter alia, “the birthright of all human beings ...‟‟

62

primary condition to a civilised existence and what has been
done by our Constitution, since independence ... is to have
these rights enshrined in the Constitution so that the rights
could be „immutable‟ to the extent of the „non-immutability‟
of the Constitution itself. 30

This statement rightly acknowledges the pre-eminence that
human rights enjoy in our legal system. Constitutional guarantees
of human rights serve to accentuate the important concepts of
human dignity, equality and inviolability in civilised societies.
Surely, the idea of a civilised society that denies the existence of
human rights is an ugly paradox. Against this backdrop, it is
indeed a matter of curiosity that Eso JSC (as he then was) went
on to note that the constitutional entrenchment of human rights
provisions serves to make the rights “immutable to the extent of
the “no-immutability” of the constitution itself.” 31 With the
greatest respect, this position appears to be self-contradictory.32
Constitutional human rights provisions may be altered in
accordance with the special procedure prescribed in s. 9 (3) of the
30

[1985] 5 NWLR (Pt. 10) 211 at 229 - 230

31

ibid

32

Jeremy Bentham famously dismissed the idea of natural rights as “nonsense
on stilts” on the strength of his belief that citizens have only such rights as the
law acknowledges. Perhaps His Lordship was speaking in the Benthamite
sense by referring to positive rights as rights entrenched in the positive legal
order. Yet, the reference to human rights as “antecedent to the political society
itself” casts doubts on this suggestion. Ronald Dworkin rightly recognises that
the general consensus is that citizens have some moral rights against the
government. He denies that the Benthamite notion has ever formed part of
“orthodox political theory.” According to him to argue that people have “only
such rights as Government chooses to grant” really “means that they have no
moral rights at all.” Evidently, the idea of moral rights is more consistent with
the ethical character of human rights and freedoms. See Ronald Dworkin,
“Taking Rights Seriously” in A. W. B. Simpson (ed.), Oxford Essays in
Jurisprudence, Oxford: Clarendon Press, 1973) pp. 202-203
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1999 Constitution.33 Yet, human rights retain their immutability;
they are unalterable by mere legislative action. If human rights
are intrinsic qualities of humans as moral and rational beings they
cannot, a fortiori, be decreed out of existence. Laws and
constitutions may only affirm, recognise and codify such natural
rights as human beings already possess as moral and rational
entities. They cannot purport to create or alter them. An overly
positivistic attitude towards the human rights concept may prove
to be undesirable due to the danger that a rigidly positivistic
stance may not only lend itself to the forces of tyranny, but can
also serve to further dehumanise and debase humanity by
denying the inalienable moral attributes of all human beings.
In essence, the struggle to enthrone democracy in contemporary
Africa is concerned with safeguarding human rights.34 This is
particularly true of Nigeria where the civil libertarian path has
been irrigated with the sweat, blood and toil of the masses as well
as human rights and pro-democracy activists. Against the
backdrop of her abysmal human rights record, critical thinking
about human rights in Nigeria has rightly been concerned with
the need to protect them from arbitrary and unjustified assault by
the State. Yet, in another sense, human rights may also be
infringed when the State fails to discharge its duty to protect lives
and properties under its jurisdiction. Terrorism and violence, by
causing death, serious bodily injury, or destruction evidently lead
to grave human rights violations. Acts of terrorism may also
erode the worth and dignity of victims and the general public
reducing them to states of irrationality and fear.35 A fortiori, the
33

Cap. C23 Laws of the Federation of Nigeria 2004

34

Akwasi Aidoo, “Africa: Democracy without Human Rights?” (1993) 15
Human Rights Quarterly 703
35

Jeremy Waldron, “Terrorism and the Uses of Terror” (2004) (No. 1) 8
Journal of Ethics 5
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ensuing state of insecurity affects public confidence in the State
and encourages individuals to assert their “right to security.”36
When this occurs, there is a tendency for society to degenerate
into even greater violations of human rights as individuals resort
to self-help and “extra-legal violence ... as instruments of crime
control and prevention.” 37
To avert the slide to anarchy, the State must provide lawful
means of crime-prevention as well as detection, prosecution, and
punishment of offenders.38 Thus, the Act should be viewed
against this backdrop.
There is widespread consensus among scholars that human rights
norms can be protected against arbitrary infringement through
codification or “constitutionalisation.”39 Thus, in holding
36

Daniel M. Goldenstein, „Human Rights as Culprit, Human Rights as Victim:
Rights and Security in the State of Exception,‟ in Daniel M. Goldenstein &
Sally Engle Merry (eds.), The Practice of Human Rights – Tracking Law
between the Global and the Local , (New York: Cambridge University Press,
2007) p. 61
37

Ibid pp. 61, 73 – 74; the resort to extra-legal means by individuals assumes
even more distressing dimensions when it is sanctioned by a State that has
itself failed to ensure public order in the first place. In this respect, welldeserved opprobrium has been heaped upon a State Governor who “in 1991
ordered public lynching of criminals.” See Lai Olurode, Democracy under
Siege‟, in Lai Olurode (ed.), Impeachment and the Rule of Law: the Future of
Democracy in Nigeria, (Lagos: Faculty of Social Sciences, University of
Lagos, 2007) p. 7
38

See paragraph 2 the 2004 UN Security Council Resolution 1566; cf.
Goldenstein supra note 45 at p. 74
39

See Nsongurua J. Udombana, “Interpreting Rights Globally: Courts and
Constitutional Rights in Emerging Democracies” (2005) 1 African Human
Rights Law Journal 47 at 51-55; Helen Fenwick, Civil Liberties, (London:
Cavendish, 1996), pp. 11-14; Asher Maoz, “Defending Civil Liberties without
a Constitution – The Israeli Experience”, (1988) 16 Melbourne University
Law Review 815 at 817. But see also T.O. Elias, Nigeria – The Development
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unconstitutional and illegal, the abduction and detention of a
journalist by state security operatives, the court, in the case of
Omotunde v Director of Military Intelligence recognised that
constitutional guarantees of human rights enable citizens to assert
their rights against arbitrary, oppressive and illegal executive
action.40 Mention must also be made of the fact that the
individuals may rely on the human rights guaranteed under the
African Charter since the instrument has been transformed into
Nigeria‟s municipal law vide the African Charter (Ratification
and Enforcement) Act.41
While most of the provisions guaranteeing these fundamental
rights contain express limitations on their enjoyment, further
limitations may be validly placed on these rights pursuant to s. 45
of the Constitution. By virtue of that provision, a law that is
reasonably justifiable in a democratic society may validly restrict,
or derogate from, certain fundamental rights, in the interest of
public order, or to protect the rights and freedoms of other
persons, inter alia.42 Evidently, reasonable restrictions on
individual freedom are inherent in the human rights concept itself
especially with regard to the protection of public security.43 Thus
the Act falls within the scope of s. 45 of the Constitution.
of its Laws and Constitution, (London: Stevens & Sons, 1967) 165 where the
writer warned that the mere entrenchment of human rights provisions in
constitution does not ipso facto guarantee that such rights will be respected in
practice.
40

1 NPILR 275

41

Cap. A9 LFN 2004. See also Abacha v Fawehinmi (2001) 51 WRN 1;
Ogugu v The State (1994) 9 NWLR (Pt. 366) 1
42

See ss. 45 (1) – (3); 305

43

Hobbesian political philosophy regarded individuals as possessing, in the
state of nature, “complete liberty, including a natural right to everything, even
to one another‟s bodies.” Unsurprisingly, this bleak situation was characterised
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The Act
We may safely regard the Terrorism Act as a reactionary
legislation.44 While other states enjoyed the “dubious privilege”45
of being selected as targets for terrorist attacks, Nigeria for long
remained relatively untouched by the menace. Unfortunately,
terrorism has today become one of the country‟s most formidable
challenges. To endow law with a teleological character is to insist
that it must keep abreast of societal developments. Ergo, the State
has an incontrovertible duty to safeguard the human rights of its
people, ensure the maintenance of law and order and protect
democratic institutions.46 To this end, the Act seeks to ensure
both the protection of human rights and public security from
violation by terrorist acts and the lawful punishment of those
responsible for such violations when they occur.

Background to the Act
by “a war of every man against every man.” Thus, Hobbes argues that natural
law required individuals, to “abandon the natural right to things‟‟ inter alia,
resulting in the establishment of the State. See Subrata Mukherjee & Sushila
Ramaswamy, A History of Political Thought – Plato to Marx, (New Delhi:
Prentice-Hall, 1999) pp.175-176. See also B. O Nwabueze, A Constitutional
History of Nigeria, (London: C. Hurst & Co. Ltd., 1982) p. 118.
44

The Act is not peculiar in this regard. The enactment of the Australian
Security Intelligence Act 1979, for instance, was inspired by the Feb. 1978
bomb incident in Sydney at the Commonwealth Heads of Government
Conference. See M. Kirby AC CMG “Terrorism: The International Response
of the Courts‟‟, (2005) 12 Indiana Journal of Global Legal Studies 313 at 316
fn. 10
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See for instance comments as to the Israeli experience with terrorism in
Shalev Ginnosar, “Outlawing Terrorism”, (1978) 13 Israel Law Review 150 at
159
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Bernard Bekink, “A Dilenma of the Twenty-First Century State: Questions
on the Balance between Democracy and Security”, (2005) 5 African Human
Rights Law Journal 406 at 410

67

Over time, petroleum exploration and production activities in the
Niger-Delta region caused severe environmental degradation and
attendant poverty.47 This, coupled with brutal repression, political
marginalization and economic neglect (exemplified in an
unfavourable revenue allocation formula) inspired the emergence
of certain militant groups like the Movement for Emancipation of
the Niger-Delta (MEND). With the restoration of democracy in
1999, the country witnessed an upsurge of the militancy in the
Niger-Delta that had hitherto been suppressed by the ruthless
tactics of successive military regimes. Subversive activities by
local militant groups often included acts of vandalism against oil
pipelines, abduction of expatriate oil workers and bombings.
These developments were largely perceived as strong expressions
of protest against the many injustices suffered by the inhabitants
of the region although the militant groups were at times
infiltrated by criminally-minded elements.
In a sense, Islamist terrorism in Nigeria is a violent reaction
against secular and undemocratic authority. Disillusionment with
existing socio-political and economic structures is often caused
by various factors like social grievances, economic inequality,
widespread poverty,48 mass unemployment, ignorance, and
misguided zealotry. Also noteworthy is the argument that
Islamist terrorism is an unfortunate consequence of the colonial
misadventure. Indeed, the arbitrary delimitation of national
47

See Social and Economic Rights Action Centre & Centre for Economic and
Social Rights v Nigeria [Communication No. 155/96, African Commission on
Human and Peoples‟ Rights.]
48

See K. M. Fierke, “The War on Terrorism: A Critical Perspective” (2005)
16 Irish Studies in International Affairs 54 at 59; Is‟haq Modibbo Kawu,
“Poverty Statistics and Crises in Northern Nigeria” Feb (2012) available at
<http://blueprintng.com/2012/02/poverty-statistics-and-crises-in-norternnigeria/> accessed on 1 July 2012
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boundaries occasioned by colonialism herded together diverse
groups within the confines of a multi-cultural and multi-religious
state. Shughart also articulates this view when he links terrorism
to “cartographic and constitutional failure.” 49
Boko Haram, is a militant Islamist sect which is reportedly
hostile to Western civilisation and committed to the realisation of
an Islamic theocratic government in parts of Nigeria.50 Currently,
49

William F. Shughart II, “An Analytical History of Terrorism, 1945-2000”
(2006)128 Public Choice 7
50

Boko Haram is a militant Islamist terrorist group based in northern Nigeria,
but believed to have links with Al-Qaeda a notorious international terrorist
organisation. The group‟s official name rendered in Arabic is Jama'atu Ahlis
Sunna Lidda'awati Wal-Jihad (i.e. People Committed to the Propagation of the
Prophet's Teachings and Jihad). It is better known by its Hausa name „Boko
Haram‟, (which analysts say is a name invented by the Nigerian State) and
which, loosely translated means: „Western education is forbidden‟. It was
reportedly founded in Maidugri in 2002 by one Mohammed Yusuf, a radical
Islamic cleric. Yusuf is believed to have been hostile to Western civilisation
and corrupt secular government. In July 2009, a clash with Nigerian security
operatives was repressed by the latter leading to the deaths of over 800 people.
Yusuf was himself killed while in police custody. The sect rose to prominence
following the unrest as it resorted to more militant and violent tactics. Today,
Boko Haram is regarded as not only antagonistic to the secular influences of
Western globalization, but also dedicated to the enthronement of Sharia law,
and the dismantling of secular government, in Nigeria. Its members consist of
hundreds of poor, illiterate and unemployed youths, although some are
educated. Religious extremism, widespread poverty, unemployment, and other
social grievances have increased the sect‟s appeal among recruits. Persons
from neighbouring countries are also believed to make up its membership.
However, there are indications that the group has been infiltrated by criminal
elements and serves as an instrument of turmoil in the hands of disgruntled
politicians. Indeed, in recent times, Boko Haram has unleashed a reign of
terror across Northern Nigeria through random suicide bombings of public
buildings, schools and churches as well as several prison breaks and
abductions. Some notable incidents include the August 26, 2011 bombing of
the United Nations Buiding in Abuja (for which the sect claimed
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the group has unleashed a reign of terror across northern Nigeria
in recent times, through repeated suicide bombings and other acts
of terrorism. In the recent past, its targets have included the
National Police Headquarters and the United Nations Building in
Abuja, as well as places of worship, schools and other
establishments. Indeed, its activities have attracted international
concern, condemnation and notoriety.51

The Legal Framework on Terrorism Prior to the
Enactment of the Act
Arguably, acts of terrorism did not entirely escape the
contemplation of the existing corpus of municipal law before the
enactment of the Act. The Criminal Code Act, for instance,
contains provisions, inter alia, on murder,52 manslaughter,53
responsibility) resulting in the loss of at least 21 lives, and the Christmas Day
2011 bombing of St. Theresa‟s Catholic Church at Madalla, Niger State. As at
early 2012, Boko Haram was responsible for the loss of nearly 1000 lives.
Sadly, its attacks on several Christian places of worship have introduced a
bitter religious dimension into popular discourse on terrorism in Nigeria.
See Toni Johnson, „Boko Haram‟, (Council on Foreign Relations December
27,
2011)
available
at
<http://www.cfr.org/africa/bokoharam/p25739?cid=ppc-Google-boko_haram.
122711&gclid=CMqsrvHL7LECFQ0htAodGwcADQ> accessed 18
July
2011. See also David Cook „The Rise of Boko Haram in Nigeria‟<
http://www.ctc.usma.edu/posts/the-rise-of-boko-haram-in-nigeria> accessed
7 June 2012; and „Terrorism in Nigeria – A Dangerous New Level‟ (The
Economist
3rd
Sept.
2011)
available
at
<http://www.economist.com/node/21528307> accessed 7 June 2012
51

Akin Oyebode, “Legal Responses to the Boko Haram Challenge: An
Assessment of Nigeria‟s Terrorism (Prevention) Act 2011”, (Oxford Roundtable, Harris Manchester College, the University of Oxford, England, July 2226, 2012.) at p. 6
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Criminal Code Act, Cap. C38, Laws of the Federation of Nigeria (LFN)
2004, s. 316
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kidnapping,54 as well as unlawful deprivation of liberty,55
offences against the safety of maritime navigation,56 unlawful
attempts to injure by the use of explosive substances, 57 and
unlawful societies.58
The
Economic
and
Financial
Crimes
Commission
59
(Establishment) Act 2004 not only defines terrorism and creates
related offences60 but contemplates the confiscation or seizure,
inter alia, of proceeds derived from terrorist activities.61 Also, s. 6
(b) of the Public Order Act62 criminalises organising, training or
equipping persons either for the use of physical force in
promoting any political objective, or in such manner as to arouse
reasonable apprehension that they are organised and either
trained or equipped for that purpose. The Explosives Act63
53

s 317 ibid

54

s 364 ibid makes the offence of kidnapping a felony punishable by 10 years
imprisonment.
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s 365 ibid
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s 349 ibid
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s 336 ibid
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See ss. 62 – 68 ibid; an unlawful society is defined under s 62 (2) (i) (e),
inter alia, as a society formed for the purpose of “committing, or inciting to
acts of violence or intimidation.‟‟
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EFCC Act Cap. E1, Laws of the Federation of Nigeria, 2004, s 46
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Ibid s 15
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ibid s 6 (d) which gives the Economic and Financial Crimes Commission the
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proceeds derived from terrorist activities ... ”
62

Cap. P42 LFN 2004; see also Chukwuma v Commissioner of Police (2005) 8
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Police Act are some of the laws envisaged by s 45 of the 1999 constitution for
the preservation of law, order, public safety and public health.
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contains provisions forbidding persons from buying, selling or
otherwise disposing of explosives except under, and, in
accordance with a license granted by the relevant authorities. The
Firearms Act64 also prohibits persons from having firearms in
their possession or control without proper authorisation from the
competent authorities. Equally worthy of mention is the legal
regime under the Extradition Act.65
Against this background, it may be argued that terrorism – as a
subset of criminal law – had already been addressed by our
municipal law. Thus, extant laws could simply have been
amended, where appropriate, to fully deal with the crime.
However, the better view (which is also consistent with current
international trends) acknowledges that extant laws may have
addressed terrorist acts, but nevertheless welcomes as necessary
the promulgation of omnibus and comprehensive counterterrorism laws. Remarkably, prior to the enactment of the Act,
Nigeria received technical assistance from the United Nations
Office for Drug Control and Crime Prevention on drafting a bill
to incorporate the universal instruments against terrorism into
national law.66
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Firearms Act, Cap. F28, LFN 2004, s 3
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Cap. E25, LFN 2004
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“A Review of the Legal Regime against Terrorism in West and Central
Africa: Angola et al.” (2009) United Nations Office on Drugs and Crime
(UNODC) Working Document 10/2008, <www.unodc.org> accessed 24 June
2012 at pp. 14-15, 140, 144. This assistance extended to issues such as the
ratification and legislative implementation of universal instruments against
terrorism as well as the training of criminal justice officers on international
cooperation in criminal matters related to terrorism. The Terrorism
[Prevention] Bill was completed in October 2008.
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An Overview of the Act
Against this backdrop, the Act is an omnibus counter-terrorism
law designed to make provisions for offences relating to conduct
and purposes connected with terrorism. It provides measures for
the prevention, prohibition and combating of terrorist acts as well
as the financing of terrorism in Nigeria. Penalties are prescribed
in the Act for violating its provisions. It is also noteworthy that
the Act was enacted to implement Nigeria‟s counter-terrorism
treaty obligations in accordance with s. 12 of the 1999
constitution which requires the transformation of treaties into
municipal law through enactment by the National Assembly.
Accordingly, s. 1(2) (d) of the Act criminalises acts or omissions
in or outside Nigeria which constitute offences within the scope
of counter-terrorism protocols and conventions that have been
duly ratified by the country. Indeed, the need for effective
implementation of the Convention on the Prevention and
Combating of Terrorism and the Convention on the Suppression
of the Financing of Terrorism is specifically mentioned.67
The Act contains 41 sections which are divided into eight parts.
Part I contains provisions on terrorist acts and related offences,
Part II deals with terrorist funds and property while Part III
applies to mutual assistance and extradition. Provisions on
information sharing, extradition and mutual assistance on
criminal matters are contained in Part IV. Parts V and VI contain
provisions on investigation and prosecution. Part VII deals with
charities linked to terrorist groups while Part VIII contains
provisions on miscellaneous powers. Finally, the Act has a
schedule which sets out various statutes.
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See the Explanatory Memorandum to the Act; cf. Preamble to the Canadian
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Specific Human Rights Issues
We now turn to discussions on specific human rights issues
arising under the Act such as capital punishment, personal
liberty, fair trial, surveillance measures and privacy, deprivation
of citizenship, proscribed groups and terrorist property.
Terrorists, Capital Punishment and the Right to Life
Clearly, capital punishment, imposed for a criminal offence, is
expressly recognised by s. 33(1) of the 1999 constitution as a
valid limitation on the right to life. Indeed, the constitutionality of
this punishment has been affirmed repeatedly by the Supreme
Court in cases such as Onuoha Kalu v The State,68 and Peter
Nemi v Attorney-General of Lagos State.69 In this vein, its
prescription in s. 4 (2) of the Act as a penalty for terrorist acts
that cause death affirms the view that “retribution is a desire that
strongly influences the actions which society takes toward its law
violators.” 70
While the international legal regime on terrorism obliges States
to provide appropriate penalties for terrorist offences that take
into account their grave nature, the character of such penalties
appears to fall for determination by the States themselves.71 It
must also be pointed out that public opinion in Nigeria appears to
favour the prescription of retributive punishments for serious
68
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70

M. G. Aultman, “Applications for a Theory of Corrections‟‟ (1978) 6
International Journal of Criminology and Penology 81; see also C. O.
Okonkwo & M. E. Naish, Criminal Law in Nigeria, (2nd edn. Ibadan:
Spectrum Books Ltd., 1980) pp. 28 - 29
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violations of the criminal law. Terrorism is no exception in this
regard, owing to its perceived nature as a most heinous crime.
One might object that the Act mirrors positive morality on this
point but “the view that the law should track positive morality is
itself a critical moral position.” 72
Although a case may be made in favour of other theories of
punishment - especially in the light of the irreversible nature of
the death penalty and in the context of an imperfect criminal
justice system - the cathartic effect of capital punishment in
terrorism cases, and its perceived role in restoring social
equilibrium can hardly be over-emphasised. Noteworthy in this
regard are the sentiments expressed by a learned commentator
who favours the infliction of capital punishment on terrorists.73
Thus, the Act accurately calibrates public opinion on the
appropriate punishment for convicted terrorists whose actions
have caused deaths.
An alternative argument - which may also be predicated on the
Act as will be shown - holds that care must be taken to rescue
rationality from the strings of vengeance. The idea is that
recourse should be had to more utilitarian forms of punishment as
opposed to the death penalty.74 Accordingly, doubts may also be
72

Peter Cane, “Taking Law Seriously: Starting Points of the Hart/Devlin
Debate” (2006) 10 Journal of Ethics 21
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Shalev Ginnosar, “Outlawing Terrorism” (1978) 13 Israel Law Review 150
at 157 – 158. The writer at p. 157 argues inter alia that “our very survival
demands that anyone found to have been active in this type of crime be forever
placed in a position where he will no longer be able to relapse.” Thus,
Ginnosar hinges the importance of the death penalty on its ability to ensure the
total and effective incapacitation of terrorists.
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See the Resolution of the African Commission on Human and Peoples
Rights Urging the States to Envisage a Moratorium on the Death Penalty
(1999). It called on State Parties to the African Charter to: limit the imposition
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expressed about the credibility of statements made in the Court of
Appeal in Akinyemi v The State75 attesting to the much vaunted
deterrent effects of capital punishment. Furthermore, mandatory
provisions that divest the courts of discretion in the imposition of
capital punishment may be impugned as cruel and arbitrary.76
Interestingly, these arguments may be premised on the provision
of s. 33(1) (e) of the Act which appears to contradict s. 4(2).
Section 33 (1) specifically provides that:
Subject to subsection (3) of this section a person who
commits an offence under this Act is liable on
conviction (e) where death results from any terrorist act, the
penalty shall be life imprisonment.
Both provisions appear to be couched in mandatory terms owing
to the use of the word „shall‟.77 Although s. 33(1) of the Act
of the death penalty to the most serious crimes, to consider establishing a
moratorium on capital punishment and to reflect on the possibility of its
abolition. It also noted, inter alia, that at least 19 State Parties have de facto or
de jure abolished the death penalty. The text of the Resolution is available in
Christof Heyns & Magnus Killander, Compendium of Key Human Rights
Documents of the African Union, 4th ed. (Pretoria: PULP, 2010) p.360
75

(1999) 6 NWLR (Pt. 607) 449; the court stated at 465 that [capital
punishment] “is good law to serve as deterrence in a mundane society where
heartless and dangerous citizens abound in plenty.” Cf. Ernest van den Haag,
“The Ultimate Punishment: A Defence” (1986) 99 Harvard Law Review 1662
for a more forceful argument in defence of capital punishments generally.
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Gregg v Georgia 428 US 153 (1976); Roberts v Louisiana 428 US
325(1976)
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See Ifezue v Mbadugha (1984) 5 SC 79 where the Supreme Court in
interpreting s. 7 of the Public Archives Act (now repealed by the National
Archives Act 1992 Cap N6 LFN 2004) held that the use of the word „shall‟ in
a a statute expresses the mandatory nature of the rule or provision. According
to the court „shall‟ is used to express a command, exhortation or to show what
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declares that its provisions are subject to sub-section (3) of the
same section, the sub-section referred to is conspicuously missing
from the Act. Curiously, s. 4 (2) seems to contain a general
injunction as it refers to cases where death results from any 78
terrorist act, yet it is tucked into a provision dealing with the
specific offence of knowingly supporting terrorism. Section 33
however contains the general penalties.79 This is indeed a grave
example of inelegant drafting.
This apparent contradiction must be resolved at the earliest
opportunity. Presumably, any ambiguities will be construed
strictly and resolved in favour of accused persons.80 This position
is strengthened by s. 32 (2) (a) of the Act which vests jurisdiction
in the Federal High Court to impose any penalty provided for an

is legally mandatory. See also Mokelu v Fed. Comm. For Works and Housing
(1976) 3 SC 35, Amokeodo v IGP (1999) 6 NWLR (Pt. 607) 467, Aroyewun v
Adebanji (1976) 11 SC 33
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Unfortunately the Act is riddled with several drafting errors. In particular,
attention should also be paid to another conflict between s 33 (1) (c) and ss. 6
and 7. Sections 6 and 7 deal respectively with the offences of provision of
training for terrorists and failing to disclose information about terrorist acts.
Both provisions prescribe a maximum term of 10 years imprisonment as
punishment upon conviction. Yet, s 33 (1) (c) prescribes for these offences
imprisonment for a term not less than 2 years and not exceeding 15 years. This
means that a term of 13 years imprisonment, for instance, while not offending
against s. 33 (1) (c) would be inconsistent with either s. 6 or s. 7
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Onagoruwa v Adeniji (1993) 5 NWLR (Pt. 293) 317 at 334; in the
construction of a statute of a penal nature in favour of an accused person, a
court may adopt a liberal posture that accords with the adjectival requirements
of the burden or standard of proof in proof in criminal cases.
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offence under the Act “provided that [it] does not exceed 20
years.” 81
It is remarkable that s. 18 (a) – (f) of the South African Protection
of Constitutional Democracy against Terrorism Act 2004 while
prescribing penalties ranging from life imprisonment to heavy
fines, does not impose capital punishment for terrorist offences.
However, this position may be explicable on the basis of the
unqualified right to life guaranteed by s. 9 of the South African
constitution, in addition to the celebrated decision of that
country‟s Constitutional Court in The State v Makwayane &
Anor82 which invalidated the death penalty as an unconstitutional,
cruel, inhuman and degrading punishment.
Evidently, there is a serious need to launch a committed and
unrelenting attack against the deep-rooted origins of this crime.
Indeed, one doubts whether ideologically-motivated terrorism,
especially suicide terrorism, can be deterred by the mere prospect
of capital punishment. Utilitarian theories of punishment, such as
reformation and rehabilitation, may not altogether be
inappropriate in certain cases.
81

See also s. 32 (2) (b) of the Act which allows sentences to be served
consecutively provided that the term of such sentences does not in the
aggregate exceed 30 years. Furthermore, under s. 32 (3) of the Act a court may
reduce the penalty incurred by a person who has been convicted of an offence
under the Act.
82

(1995) (6) BCLR 665 (CC). Indeed, calls for the abolition of capital
punishment may never cease. See for instance, Jeremy H. Reiman, „Justice,
Civilisation and the Death Penalty: Answering van den Haag‟ in Thomas
Morawetz (ed.), Justice), England: Dartmouth Publishing Co., 1991) 415;
Lillian Chenwi, “Breaking New Ground: The Need for a Protocol to the
African Charter on the Abolition of the Death Penalty in Africa” (2005) 5
African Human Rights Law Journal 89
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Detained Terrorist Suspects and the Right to Personal
Liberty
Section 35 (1) (c) of the 1999 constitution permits limitations on
the right to personal liberty where there is a need to bring a
person before a court in execution of a court order, or where there
is reasonable suspicion that a person has committed a criminal
offence, or to such extent as may be reasonably necessary to
prevent that person from committing a criminal offence. 83 In
similar vein, s. 28 of the Act permits the arrest of persons under
reasonable suspicion of having committed any of the general
terrorist offences. Reasonable suspicion is not determined by
conjecture or surmise, but is based on a fair and objective test.84
An arrested person may be detained in custody for a period not
exceeding 24 hours from his arrest; thus indefinite detention of
suspects is not permitted.85 Furthermore, the detained person is
allowed access to his medical doctor, and the legal counsel of the
detaining agency, and no others.86
By so restricting access to the arrested person, s. 28 (1) seeks to
balance security and human rights considerations. The Act
expressly
recognises
the
dangers
that
unrestrained
communication rights may pose such as: physical injury to other
persons, destruction of evidence, risks that other suspects may be
alerted and thus escape arrest and the transfer of terrorist property
83

See also s. 4 of the Police Act, Cap. P19 LFN 2004 which provides that the
police shall be employed for the prevention and detection of crime, inter alia.
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Chukwura v Commmissioner of Police (1964) NNLR 21 at 24; Hussein v
Chong Fook Kam (1970) AC 942
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See also s. 35 (4) of the constitution and s. 25 (3) – (4) of the Act. Cf.
Brogan‟s Case Series A, vol. 145, 1988; Brannigan and McBride v United
Kingdom (1993) 17 EHRR 539
86

s 28 (1) of the Act
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out of reach.87 Thus, all lawful and reasonable measures to
safeguard public security must be taken.
Arguably, s. 28 is not wholly consistent with constitutional
norms. While the rights of medical examination and access to his
medical doctor guaranteed an arrested person are commendable,
assigning him the legal counsel of the detaining agency is
unconstitutional. Section 35 (2) of the 1999 constitution provides
that:
Any person who is arrested or detained shall have the right
to remain silent or avoid answering any question until after
consultation with a legal practitioner or any other person
of his own choice 88

Arrested persons typically occupy a vulnerable position and will
normally not be disposed to make any disclosures, or seek legal
advice from the counsel of the detaining agency. Obtaining legal
advice from legal counsel of one‟s choice is crucial, of course,
due to the possibility of future prosecution.89 Indeed, the purpose
of the constitutional right to legal representation as recognised in
R v Ezea, 90 is to ensure that an accused person shall not have
counsel foisted on him but should be at liberty to choose his own
counsel. Indeed, this right is so fundamental because the State
uses all its forces of investigation and expertise in prosecution to

87

See s. 28 (2) (a) - (c)

88

Emphasis added.
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Oyegbemi v Attorney-General of the Federation & Ors.(1982) 3 NCLR 895
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(1963) 1 All NLR 245 at 247; the case concerned the assignment of counsel
to an accused person on the basis of judicial practice in accordance with
section 352 of the Criminal Procedure Act which allows such assignment to a
person accused of murder if he has no counsel of his own. See also Brown v
Brown (1994) 7 NWLR (Pt. 355) 217 at 232 - 233
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prove the guilt of an accused person.91 Against this backdrop it
might seem that s. 28 detracts from the trust and confidence
which should ordinarily exist in a lawyer-client relationship.
Nevertheless, nothing in s. 28 compels the detained person to
make any disclosures to, or seek legal advice from, the counsel to
the detaining agency. However, should he do so, the usual
privileges applicable to communications between clients and
legal practitioners will immediately attach. For instance, the
detained person who has consulted a legal practitioner has no
duty to disclose any confidential communications made, while
the latter must in turn abide by the rules of non-disclosure.92 No
reasonable objection can be made to the privileges attached to
such communications as they do not protect information shared
for the furtherance of crimes. Even more importantly, the
detained person can claim his constitutional right to silence or
alternatively insist on consultation with a legal practitioner or any
other person of his own choice.93 As a further safeguard against
abuse, the law only regards as relevant confessions that have
been made voluntarily. Thus, confessions which are extracted by
oppression, threats or inducement will be caught by exclusionary
evidentiary rules.94
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Uzodinma v Commissioner of Police (1982) 3 NCLR 32 HC; see also Iris
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See ss. 192-195 of the Evidence Act 2011
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See s. 35(2) of the 1999 constitution; Gira v The State (1996) 4 NWLR 375
SC. See also Rose M. D‟ Sa, “Reforming the Right to Silence in Criminal
Trials: A Commonwealth Perspective” (1990) 2 African Journal of
International and Comparative Law 608 at 624 for an argument against an
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terrorism.
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Terrorism Trials, the Courts and the Right to Fair
Hearing
Commendably, s. 32 of the Act vests sole jurisdiction in the
Federal High Court to try and punish terrorist offences as opposed
to creating a specialised or military tribunal for the same purpose.
Surely, the nature of the court or tribunal that is legally
empowered to try cases of terrorism is significant considering
civilised ambidextrous conceptions of justice. The American
precedent involving the creation of military tribunals for the trial
of suspected terrorists was heavily criticised as a subterfuge
aimed at violating procedural safeguards designed to ensure fair
trial.95 One commentator regards the inconsistency of America‟s
legal response to the September 11 2001 terrorist attacks as a
prevarication between criminal and military law options.96 Indeed,
Attorney General Western Nigeria [1961] 1 All NLR 47; R v Priestly (1966)
50 Cr. App. R. 183 at 188. See also Ikpasa v The State (1981) 9 SC 7 at 29
95

On November 13, 2001 former President George W. Bush established, by
Military Order, military commissions for the trial of terrorist suspects. Judicial
review of the decisions of these commissions was forbidden. For a criticism of
these tribunals see Louis Fisher, “Military Tribunals: A Sorry History”, (2003)
33 Presidential Studies Quarterly 484. Cf. the argument that the military order
of President Bush was constitutional although “inconsistent with existing
international law”: Christopher M. Evans, “Terrorism on Trial: The
President‟s Constitutional Authority to Order the Prosecution of Suspected
Terrorists by Military Commission” (2002) 51 Duke Law Journal 1831
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See Mark A. Drumbl, “Judging the 11 September Terrorist Attack” (2002)
24 Human Rights Quarterly 323. The writer at 341 calls persons accused of
terrorism in the American context „lumpen-defendants‟ and notes that the
popularity of military commissions may lie in the belief that “prosecuting and
punishing accused individuals under domestic criminal law almost sanitizes
their conduct as that of the ordinary criminal.” However, Drumbl‟s thesis is
that the September 11 terrorist attacks ought to be addressed by means of
international criminal law. See also Michael Ignatieff, “Human Rights, the
Laws of War and Terrorism‟‟, (2002) 69 Social Research 1137 at 1144-1145.
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the international human rights community continues to rue the
day that birthed such atrocities as the Guantanamo Bay and Abu
Ghraib detention camps.97
The idea is that the use of such military tribunals not only
undermines the rule of law because of their association with selfhelp,98 they may also reinforce and provoke notions of resentment
and a sense of injustice among disaffected groups in society that
predominate in the pool of terrorist recruits. This may in turn have
adverse consequences for counter-terrorism efforts as such groups
are important in forging the unity of purpose - which Drumbl
describes as “universal cross-cultural condemnation” - that is vital
to eliminating terrorism. Owing to the status of terrorism as one
of the most heinous global crimes, international criminal tribunals
are regarded as preferable to military commissions.99
However, security concerns may arise in trials under the regular
court system where defendants are given extensive discovery
rights to evidence relied on by the prosecution. This is particularly
true where terrorists gain access to intelligence sources – and ipso
facto obtain an unfair advantage - thus undermining counterterrorism efforts. Obviously, prosecution witnesses may also be
endangered.100 In Nigeria, some of these concerns would appear
to have been addressed by s. 36 (4) of the 1999 constitution which
provides exceptions to the right to public trial. Accordingly, s.
97

See Paul Hoffman, “Human Rights and Terrorism”, (2004) 26 Human Rights
Quarterly 932; Conor Gearty, “11 September 2001, Counter-terrorism and the
Human Rights Act (2005) 32 Journal of Law and Society 18 at 24 - 25
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ibid. 341 i.e. in the context of international terrorism
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William Glaberson, „‟US Faces Tough Choices if Bin Laden is Captured‟‟
NY Times (22 October 2001) at B5 cited in Drumbl at 341 f.n. 72.
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36(4) (a) allows a court or tribunal - in the interests of defence,
public safety and public order inter alia - to exclude from its
proceedings persons other than the parties thereto or their legal
practitioners. Furthermore, the court or tribunal may consider this
necessary due to the existence of special circumstances in which
publicity would be contrary to the interests of justice. Section 36
(4) (b) is also instructive in this regard. It provides that:
[I]f in any proceedings before a court or such a tribunal, a
Minister of the Government of the Federation or a
Commissioner of the Government of a State satisfies the
court or tribunal that it would not be in the public interest
for any matter to be publicly disclosed, the court or
tribunal shall make arrangements for evidence relating to
that matter to be heard in private and shall take such other
action as may be necessary or expedient to prevent the
disclosure of the matter.

Indeed, while the right of unimpeded access to evidence is a
veritable component of the right to fair trial,101 security
considerations may in certain situations require its restriction.
Accordingly, sections 190 and 191 of the Evidence Act 2011
permit official privileges concerning unpublished official records
as well as non-disclosure of official communications by public
officers. The provisions, however, conform to s. 36(4) of the
constitution by authorising a court to order that evidence be given
in private where public disclosure of such is against the public
101

A. A. Adedeji, „Privilege‟ in A.L. Akintola & A. A. Adedeji (ed), Nigerian
Law of Evidence: A Book of Readings in Honour of Oluwarotimi O.
Akeredolu, (Ibadan: Univ. Press Plc, 2006) 117; T. A Aguda The Law of
Evidence, (4th edn, Ibadan: Spectrum Books, 1999) 317 – 320. Noteworthy
are the provisions of s. 189 of the Evidence Act 2011, s. 39(1) of the EFCC
Act 2004 dealing with non-disclosure of information relating to the
commission of crimes and s. 31 of the Terrorism [Prevention] Act 2011 on
witness protection.
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interest. Also, the identities of informants are protected by
sections 189 and 39 of the Evidence Act, 2011 and EFCC Act
2004 respectively.
From a civil libertarian perspective, it is gratifying to note that the
executive no longer has the final say on a claim of state
privilege.102 Ultimately, the courts should carefully strike a
balance between the interests of public security on the one hand,
and accused persons on the other. Furthermore, any attempt to
create a separate court system for terrorism cases without the
usual constitutional and procedural safeguards should be viewed
with suspicion. As rightly opined by Gross:
When a state creates a separate legal system which differs
from the ordinary prevailing system, it bears the burden of
showing the new structure has not been motivated by a
desire to violate constitutional safeguards, but rather to
preserve them ... [W]hen the state creates special tribunals
for terrorists, modifies the laws of procedures and
evidence and violates the procedural rights of the accused,
it is not motivated by the desire to advance the course of
justice by conducting a trial with the aid of experts in the
„law of terror.‟103

Evidently, the trial venue for terrorism cases prescribed by the
Act is a court or tribunal constituted in such a manner as to
102

See Conway v Rimmer (1968) 1 All ER 874 (showing that the courts can
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privilege); Bakare v U.C.H. [1972] 2 UILR 391; Apampa v Balogun,
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ensure its independence and impartiality within the
contemplation of s. 36 of the 1999 constitution. Constitutional,
evidentiary and procedural safeguards may appear inconvenient
and unduly pedantic from the standpoint of law enforcement
authorities. Yet, those safeguards are the means by which our
criminal justice system, with all its imperfections, aims at
minimising the probabilities of convicting innocent persons.104

Surveillance Measures and the Right to Privacy
Section 26 of the Act provides for intelligence gathering and
surveillance measures. The provision imposes certain obligations
on communication service providers including a duty to retain
communication data where they have been so directed by the
appropriate authority.105 Mention must be made also of s. 29 of
the Act which permits the video recording of a detained terrorist
suspect as a surveillance measure. Such recordings are made
admissible in evidence by virtue of the provision.
Surveillance measures will undoubtedly affect the enjoyment of
the constitutional right to privacy although there is a dearth of
Nigerian cases on the ambit of this right. However, in the Klass v
Germany case, 106 the right to privacy was examined in the light
of certain laws permitting secret surveillance measures in the
104

Ukorah v The State (1977) 4 SC 167 at 177; Olekaibe v The State (1990) 1
NWLR (Pt. 129) 632 at 644; see also Alan Taylor, Evidence (London:
Cavendish Publishing Ltd., 1995) p. 101 where the writer succinctly states the
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Federal Republic of Germany. It was held that while such
measures constituted an interference with the right to respect for
private life and correspondence, they were nevertheless justified
under article 8(2) of the European Convention on Human Rights
in the interests of national security, inter alia. The European
Court of Human Rights noted that:
Democratic societies nowadays find themselves threatened by
highly sophisticated forms of espionage and by terrorism,
with the result that the State must be able, in order effectively
to counter such threats, to undertake the secret surveillance of
subversive elements operating within its jurisdiction.107

Thus laws permitting secret surveillance over correspondence
may be regarded as necessary, in exceptional cases, to prevent
terrorist crimes and protect national security. Section 26 (1)
provides that:
Without prejudice to any other Act or enactment, the
Attorney-General of the Federation, the National Security
Adviser or the Inspector General of Police may, for the
purposes of the prevention or detection of offences or the
prosecution of offenders under this Act, give such directions
as appear to him to be necessary to any communications
service provider.

Admittedly, such laws must be carefully scrutinised due to the
real danger that they may “[undermine] or even [destroy]
democracy on the ground of defending it.”108 Adequate and
effective guarantees against abuse must thus be ensured. In this
regard, certain safeguards are present in s. 26 of the Act. Hence,
the directions which can be given to communication service
providers are limited to purposes of preventing or detecting
107
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108
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terrorist offences, or prosecuting offenders under the Act. Also,
any directions given must be necessary for the stated purposes.
One might object here that s. 26 (1) vests a discretion on the
appropriate authority to give such directions to communication
service providers “as appear to him to be necessary.” Thus, it
might seem that surveillance measures in respect of
correspondence may be validly authorised on the strength of a
subjective belief on the part of the appropriate authority that they
are necessary. However, it must be stressed that the appropriate
authorities are better equipped to assess security risks as well as
take necessary action to counter such risks.109 It is also instructive
that judgements made pursuant to the provision can be aided by
prior consultations with communication service providers.110
The provisions of s. 26 may also be impugned as falling short of
the standards of the contested German legislation in Klass which
called for secret surveillance only in cases where establishment
of the facts by another method would be futile or considerably
more difficult. The German law further limited permissible
surveillance measures to specific suspects and their presumed
collaborators. Owing to the lack of similar provisions in s. 26, the
argument is likely to be raised that all consumers of
communication services in Nigeria may be potential and
unwitting victims of measures authorised pursuant to the
provision. Yet, while there are no express indications in the
provision that require intelligence gathering as a last resort, s.
26(1) clearly contemplates the giving of directions which are
“necessary” to prevent or detect offences, as well as prosecute
109

See R (Gillan) v Metropolitan Police Commissioner [2004] EWCA Civ.
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offenders under the Act. This inherent safeguard can act as a
check against an arbitrary and unfounded resort to surveillance
measures. As regards the second objection, s. 26 can hardly be
taken as permitting general or exploratory measures which are,
again, not necessary for the achievement of the aforementioned
purposes. While there is indeed a hypothetical possibility that all
consumers of communication services face the risk of their data
being subject to surveillance measures, it is doubtful if precious
time and scarce intelligence resources will be directed at
exploratory ends. Furthermore, s. 26(3) mandatorily requires that
the stated directions specify the maximum period for retaining
communications data. Hence, indefinite surveillance measures
are not sanctioned; indeed they should be terminated when they
cease to be necessary.
Against this backdrop, the courts must fulfil their constitutional
duties by appropriately reviewing executive action and
judiciously exercising their discretion to admit or exclude
improperly obtained evidence.111 Admittedly, the issues involved
here are knotty because while individuals possess the right to
privacy, surveillance techniques are indispensable to any
meaningful counter-terrorism strategy.112 In this regard, more
detailed regulations may be needed to further guard against
abuse. Ultimately, there must be an objective assessment of the
proportionality of the powers exercised on the peculiar facts of
each case. To this end, material considerations may vary
according to particular cases although generally regard should be
had to:
111
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[A]ll the circumstances of the case, such as the nature, scope
and duration of the possible measures, the grounds required
for ordering such measures, the authorities competent to
permit, carry out and supervise such measures, and the kind
of remedy provided by the national law.113

Proscribed Organisations and Group Profiling
Section 2 (3) (ii) of the Act expressly states that political parties
are not to be regarded as proscribed organisations. It also
prohibits treating persons as members of proscribed organisations
because of their political beliefs. Thus, the provision reaffirms
the fundamental right to freedom of expression as guaranteed in
s. 39 of the 1999 constitution. This right includes the freedom to
hold opinions as well as to receive and impart ideas and
information without interference. Indeed, Nigerian courts have
interpreted the right in an expansive manner by holding that
beyond mere freedom of the press, it protects the establishment
and ownership of schools as well as the right to give and receive
instructions in such schools.114 Section 2 (3) (4) is thus a laudable
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measure aimed at shielding minority or peripheral groups from
victimisation. Furthermore, s. 42 of the 1999 constitution forbids
discrimination against Nigerian citizens on grounds of political
opinion, inter alia, by the express provisions of a law, or in its
practical application. Obviously, people are constitutionally
entitled to assemble freely and associate with others within the
limits of the law.
However, the express prohibition of discrimination against
political parties and beliefs should be taken as a prophylactic, but
not exhaustive, injunction. Clearly, there are other grounds which
also deserve protection from arbitrary encroachment disguised as
counter-terrorism strategies. Therefore, despite that s. 2 (3) (ii) of
the Act does not explicitly mention such grounds as religion, sex
and ethnicity, the provision should not be taken as sanctioning
discriminatory measures against persons based on those grounds.
Group profiling is a controversial feature of counter-terrorism
strategies due to its tendency to degenerate into thinly veiled
prejudice. Where a group is the pool from which most terrorists
emerge, its members face the risk of being subjected to
disproportionate or invasive surveillance and investigative
measures. As a prudent measure, certain groups which
preponderantly contribute to the pool of terrorist recruits may of
course be subjected to reasonable surveillance and investigative
measures. However, disproportionate and discriminatory
measures against such groups are certainly early presages of
greater evils to come. Hardin rightly notes that the dangers posed
by such measures lie in their tendency to encourage complacency

caught by the permissible restrictions on fundamental rights under s. 45(1) of
the 1999 constitution.
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in human rights violations among people who do not fit the
profile, and ipso facto, do not bear the brunt of group profiling.115
The argument is that the consensus which should form the
bulwark against arbitrary human rights infringements may give
way to complacency. Again, group profiling may be attacked due
to its tendency to be directed at minority groups. This situation
must be obviated if Nigeria is to record any meaningful success
against terrorism. At any rate, discriminatory measures, insofar as
they offend against s. 42 (1) of the 1999 constitution, will be
invalidated by the courts.116
Conversely, the protection afforded political beliefs may be open
to attack. It bears mention that article 6 of the International
Convention for the Suppressing of the Financing of Terrorism
1999 – to which Nigeria is signatory - precludes State Parties
from making justifiable certain criminal acts, within the scope of
the Convention, upon considerations of a political nature. Thus
the objection may be raised that an association with perverse
political beliefs or ideologies can participate in, promote and
pursue terrorist acts as contemplated by s. 2 (1) of the Act.
Notwithstanding, the better argument is that s. 2 (1) - while
prohibiting the discriminatory treatment of groups on political
grounds - does not afford a justifiable defence of terrorist
activities inspired by political ideology. Indeed, by virtue of s. 45
(1) of the 1999 constitution, the rights to religion, thought and
conscience as well as the freedom of expression may be lawfully
restricted in the interest of public safety and public order.
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Russell Hardin, “Civil Liberties in the Era of Mass Terrorism‟‟ (2004) 8
Journal of Ethics 77 at 79 – 82. Note especially his comments on the profiling
of young male African-Americans and Arabs in the United States.
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Deprivation of Citizenship
Persons may be declared to be suspected international terrorists,
within the meaning of s. 9 of the Act, on grounds of their
involvement in acts of international terrorism, inter alia. 117 Where
such a declaration is made, the affected person may be deprived
of his Nigerian citizenship, in accordance with the constitution, if
he possesses that status other than by birth.118 This power to
deprive naturalised or registered citizens (who are suspected
international terrorists) of their citizenship may be predicated on
s. 30 (2) (a) of the 1999 constitution. The provision gives
discretionary powers to the President, after due enquiry in
accordance with regulations made by him, to deprive a
naturalised or registered citizen of his citizenship if “the person
has shown himself by act or speech to be disloyal towards the
Federal Republic of Nigeria.” The regulations referred to must be
consistent with the constitution and are required to be laid before
the National Assembly by virtue of s. 32(2) of the 1999
Constitution. This general provision, it is submitted, is broad
enough to encompass actions taken under the Act in this regard.
However, as a constitutional matter, the power of deprivation
cannot be exercised over citizens by birth.
One might object here that the powers granted over this category
of citizens amounts to discriminatory treatment and are thus
inconsistent with section 42(1) of the constitution. The freedom
from discrimination, guaranteed by that provision, is clearly
guaranteed to „a citizen of Nigeria.‟ The argument is that a
deprivation of the status of citizenship is highly prejudicial and
disadvantageous because it goes to the very root of a person‟s
117

See s. 9 (1) which sets out additional permissible grounds for deprivation of
citizenship.
118

s 9(3)
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legal status and standing in the community. Indeed, most of the
constitutionally guaranteed rights are secured to the benefit of the
Nigerian citizen. 119
The better argument is that s. 9 (3) of the Act does not necessarily
conflict with the constitutional prohibition of discrimination,
despite that it subjects citizens other than by birth to “disabilities
or restrictions” that do not apply to others. Clearly, s. 30 of the
constitution itself contains provisions which permit the
deprivation of citizenship in certain situations. Thus, the
constitution expressly acknowledges a priori, a power to deprive
citizens, other than by birth, of their citizenship. Furthermore, the
power to confer the benefits of citizenship on a class of
individuals connotes the existence of analogous power to
withdraw such benefits upon a violation of the conditions of the
grant.120 Admittedly, other categories of citizens may equally
deserve to suffer such a deprivation where they are involved in
acts of international terrorism; yet, under the Nigerian
constitutional framework, citizens by birth enjoy the most
privileged citizenship status.121 It is noteworthy that although
citizenship confers marked advantages and liberties on persons, it
is not itself a fundamental right.122
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Arthur V. J. Nylander, The Nationality and Citizenship Laws of Nigeria,
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Terrorist Funds and the Right to Property
Discussions are contained elsewhere on the relationship between
money laundering and terrorism financing, as well as the
challenges posed to law enforcement, by the sophistication,
complexities and trans-boundary nature of these crimes.123
Terrorism financing is defined as “the financial support, in any
form, of terrorism or of those who encourage, plan, or engage in
terrorism.”124 Thus, unless decisive action is taken, terrorists may
successfully “[conceal] the origins of their funding and [disguise
their] financial support [in order] to carry out their terrorist
stratagems and attacks.”125 Accordingly, the material focus of
counter-terrorism efforts is on discovering the sources – which
may not necessarily be illicit – of terrorism financing. In this
regard, it is also necessary to adopt a fungible concept of terrorist
property.126 It is axiomatic that when terrorists successfully
circumvent the law, a steady supply of funds for future terrorist
activities is thereby ensured.127
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See generally Paul Allan Schott, Reference Guide to Anti-Money
Laundering and Combating the Financing of Terrorism, 2nd ed., (World Bank
Publications, 2006).
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ibid chapter I p. 1; cf. Article 2(1) of the International Convention for the
Suppression of the Financing of Terrorism 1999, which generally speaks of the
direct or indirect, unlawful and willing provision or collection of funds with
the intent or knowledge that the funds are to be used, in full or in part, to carry
out terrorist acts.
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Against this backdrop, one can appreciate Part II of the Act,
which enacts extensive provisions on terrorist funds and
property.128 In doing so, the Act mirrors international trends on
combating terrorism financing. Thus, financial institutions have a
duty to report suspected terrorism-related transactions.129 The Act
also permits the attachment130 and seizure of property and
proceeds of property,131 as well as “forfeiture upon process issued
by the court.”132 With respect to forfeiture, the Act accords with
s. 44 (2) (b) of the 1999 Constitution which permits general laws
prescribing the forfeiture of property upon conviction. Ergo, the
constitutional right to property is by no means an absolute one.133
Remarkably, certain safeguards of this right are present in the
Act. Thus, judicial control is preserved over applications made by
the executive, for the seizure of cash suspected to have terrorist
links. Seized cash is required to be deposited in an escrow
account, and in appropriate cases, orders may be made for its
return along with interest.134 It must also be pointed out that
seizure and freezing orders do not typically divest persons of
128

See also the recently enacted Money Laundering [Prohibition] Act 2011
which seeks to curb terrorism financing, inter alia.
129

s14 of the Act
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s 15(3) of the Act
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See s. 12 (1) of the Act; Schott rightly argues that meaningful confiscation
orders should avoid the specific, a priori, mention of forfeitable property.
Were this not so, he says, criminals will circumvent the application of the
orders by converting forfeitable property to other forms, or mixing them with
legitimately acquired property or even transferring them outside the
jurisdiction. See Reference Guide supra note 126.
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their ownership of the property; rather by restricting their use,
they seek to prevent the employment of such assets towards
unlawful ends. Forfeiture (or confiscation) may be more
prejudicial in that it typically involves the divestiture of
proprietary rights upon a criminal conviction which determines
that the assets in question “were derived from criminal activity,
or were intended to be used in violation of law.”135 Furthermore,
a person charged with the offence of dealing in terrorist property
has a lawful defence if he proves that he did not know, or had no
reasonable cause to suspect that the arrangement is related to a
terrorist property.136
The Act obviously attempts to strike the delicate balance between
human rights and security considerations. Significantly, the
judiciary has a crucial role to play in the process and should
appropriately grant or reject any applications made by the
executive concerning the property of accused persons.

Conclusion
The Act is a timely instrument for safeguarding human rights and
public security. It has been argued that the State has solemn duty
to protect human rights and security from violation, and detect as
well as punish those responsible for such violations when they
occur.137 In this regard, the broad powers vested in the State can
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Schott supra note 126 at Chap. IX p. 5-6; see s. 15 (7) of the Act which
speaks of an order for forfeiture made by the courts in the event of conviction.
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The prosecution, of course, has the onus of proving beyond reasonable
doubt that the accused person entered into an arrangement for dealing in
terrorist property. See s. 36 of the 1999 constitution.
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See also United Nations Office DC Technical Assistance Working Paper,
“Preventing Terrorist Acts: A Criminal Justice Strategy Integrating Rule of
Law Standards in Implementation of United Nations Anti-Terrorism
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serve as a formidable counter-terrorism response. Evidently, the
process of striking a balance between human rights and security
considerations is a delicate one. Yet, the Act shows that some
thought was indeed dedicated to this task. It remains to be seen,
however, whether the provisions will be enforced, as the mere
enactment of a law per se is insufficient to tackle terrorism.
Perhaps, in another sense, it is inaccurate to speak of striking a
balance between the competing interests of public order and civil
liberties as though both concepts are diametrically opposed to
each other. It may be more meaningful to recognise that both
concerns do not stand in antagonism but can be accommodated
within a single framework. Obviously much more reflection must
go into this realisation.
By enacting the Act, the legislature has not only fulfilled its
constitutional role of legislating for the peace, order and good
government of Nigeria; it has indeed thrown the gauntlet to the
judiciary to rise up to its sacred role as a defender of democracy
and freedom. While judicial deference has its uses,138 the
Nigerian judiciary must assume a more proactive and vigilant
role especially concerning the construction of the Act. Indeed,
one may argue along with Gray that “a statute is not law until a
court interprets it.”139
In this regard, the judiciary will do well to abide by earlier
decisions which have rightly articulated a liberal and purposeful

Instruments‟‟, (2006) United Nations, New York p.1 available at
<www.unodc.org>
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Secretary of State for the Home Department v Rehman [2002] 1 AC 153 at
para. [62]
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M.D.A. Freeman, Lloyd‟s Introduction to Jurisprudence, (8th ed. London:
Sweet & Maxwell, 2008) p. 989
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theory of constitutional interpretation. 140 Thus, in dealing with
the limitations that counter-terrorism measures must inevitably
place on the enjoyment of the constitutionally-guaranteed human
rights, a purposive approach must be adopted. Such an approach
while guarding against unjustified assaults on human freedom
should also accommodate public security concerns. Ultimately,
the aim is to achieve a more democratic as well as a secure and
safe society. Considering the fact that the Nigerian jurisprudence
on terrorism is still in a nascent state, judicial interpretation of the
Act is eagerly awaited.
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The South African Constitution and the Social
Justice Jurisprudence of the Constitutional Court
Callixte Kavuro
This essay considers how the concept of social justice entrenched in the
preamble of the Constitution and reflected in the provision on socioeconomic rights, enshrined in the Bill of Rights, has been given
meaning and content by the Constitutional Court in the light of modern
philosophers. It does so by exploring the philosophers‟ contentious
theories of justice on how a just redistribution of advantages,
opportunities and benefits ought to be done. These theories of justice
emanate from both the libertarian school of thought (Robert Nozick)
and the liberal school of thought (John Rawls and Amartya Sen). Each
philosopher provides an alternative approach to the traditional
utilitarian concept of justice, which is formulated on the understanding
that social good must advance the happiness of the majority. The essay
analyses Nozick‟s equal opportunity, Rawls‟ fairness as justice, and
Sen‟s capability approach in the context of economic transformation
envisaged by our Constitution. It determines which philosopher‟s
theory of justice the Court engaged with to ensure a just redistribution
in the socio-economic cases and sets out the social justice
jurisprudence developed by the Constitutional Court that responds to
the past socio-economic deprivation and restores the dignity of the
historically disadvantaged.

Introduction
The concept of social justice is defined as „the basic structure of
society, or more exactly, the way in which major social
institutions distribute rights and duties, and determine the
division of advantages from social cooperation.‟1 Social justice is
 Dip. Jour (CMC-Harare), LLB (University of
Candidate (University of Cape Town).
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Western Cape), LLM

primarily concerned with the distribution of advantages or
allocation of public benefits and sharing of burdens and
responsibilities.2 In this regard, modern political philosophers
consider social justice to be „distributive justice‟ and provide
contentious thinking on how a just distribution ought to be. Their
philosophical views in respect of social justice theory are distinct
in nature. Their theories of justice flow from three distinct
conceptions of justice, namely, utilitarianism, liberalism and
libertarianism.
A utilitarian concept of justice is based on the factual pursuit of
pleasure.3 Utilitarianism formulates a criterion for the moral
goodness of an action taken by the state in relation to distributive
justice.4 The criterion of a utilitarian concept of justice is whether
the consequential result of an action contributes to „the happiness
of the greater majority‟ of the population.5 The utilitarian concept
of justice does not take into account the happiness of a minority.
It uses the majority merely as a means of determining the
happiness of the minority.6 Utilitarianism simply measures the
rightness of state action against its useful consequences.
1

J Rawls, A Theory of Justice (Belknap Press 1971) 7. See also, A Flew,
„Social Justice isn‟t any kind of justice‟ (Libertarian Alliance, Philosophical
Notes No 27, 1993) 2.
2

Flew (n 1) 2; Plato defines justice as „to render to each their due‟ and Ulpian
as „to live honestly, to injure no one, and to render to each their own‟. See
also, Khoza v Minister of Social Development [2004] 6 SA 505 (CC) 52
(hereafter „Khoza‟).
3

CW Maris & Jacobs, Law, Order and Freedom: A Historical Introduction to
Legal Philosophy (FCLM 2011) 151.
4

ibid.

5

ibid.

6

ibid. For example, if the government adopts labour policy and calculates that
the happiness of 90% of the population would be greatly enhanced by keeping
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On the other hand, liberal theorists focus on individual liberties
as the basis of social and economic development. Liberal
proponents, like John Rawls, are of the view that distribution
should be carried out on the principle of fairness, whereas
Amartya Sen emphasizes that the distribution of advantages
should be directed to the enhancement of individuals‟ freedoms
and capabilities.
Liberal philosophers, like John Rawls, advocate that people
should be treated equally and that personal rights to property
should not simply be violated by the state. Socio-economic
inequality should be addressed on the basis of fairness and social
justice; institutions should advantage the least advantaged.
Rawls‟ theory of justice is based on two principles, viz (1) each
person must enjoy freedom as others and (2) socio-economic
policies/institutions must reasonably be arranged for the benefit
of everyone. Rawls‟ theory is based on „fairness‟.
Liberal philosopher, Amartya Sen‟s philosophical view differs
slightly from the Rawlsian approach. He views social justice as
„development‟ through freedoms and contends that social good
will be achieved if each person‟s freedom is expanded to enable
him/her to live the life he/she wishes to live. 7 Socio-economic
inequalities should be addressed by empowering poor individuals
so that they can realize their own potential.8 Seen from this light,
the state must allocate public benefits to social security and
public services such as the establishment of learning and health
institutions that would contribute enormously to the functioning
90% unemployed, the government would,
consequentialist ethics, indeed have to this.
7

according

to
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A Sen, Development as Freedom (Anchor Books 1999) 38.

8

M Nussbaum, Creating Capabilities: The Human Development Approach
(Harvard University Press 2011).
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of one‟s capabilities. Sen‟s theory is known as the „capability
approach‟.
By contrast, libertarian philosopher, Robert Nozick, argues that
people should be given equal opportunities, and that the principle
of distribution should be confined to a current „time slice‟. He
opposes the distribution of resources so as to provide for the
needs of citizens who cannot provide for themselves or as redress
for injustices of the past. The libertarian concept of justice
focuses on the individual‟s freedom and places great emphasis on
individual autonomy and choice. Nozick‟s theory is referred to as
„equal opportunity‟.
In this essay, I start by giving a more detailed explanation of
these three divergent philosophical theories of justice so as to
shed more light on their moral and legal understanding of social
justice. These detailed explanations are covered in part two,
where I look at Sen‟s capability theory, Nozick‟s equal
opportunity theory and Rawls‟ fairness theory. In part three, I
examine the manner in which social justice was entrenched in the
South African Constitution and how the Constitutional Court (the
Court) interprets socio-economic provisions in concrete cases. In
particular, I seek to analyze and clarify the concept of social
justice jurisprudence as applied by the Court to redress the
injustices of the past and to promote social justice.
Finally, I determine which philosopher‟s theory the Court
engages to give content to socio-economic provisions. The cases
that I focus on include Soobramone,9 Grootboom,10 Khoza,11Port
9

Soobramoney v Minister of Health: KwaZulu Natal 1997 (12) BCLR 1696
(CC).
10

Government of the Republic of South Africa and Others v Grootboom and
Others 2000 (11) BCLR 1169 (CC).
11

Khoza v Minister of Social Development [2004] 6 SA 505 (CC).
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Elizabeth Municipality12 and Mazibuko.13 I do not however
intend to investigate the application of and the social result of
utilitarianism, liberalism and libertarianism, because such an
investigation is beyond the discussion of this essay. My analysis
concludes that the Court has developed a social justice
jurisprudence that combines Nozick‟s, Rawls‟ and Sen‟s theories
of social justice. This developed jurisprudence is referred to by
Sachs, J. as „dignitarian socio-economic jurisprudence‟.

Equal Opportunity,
Theories of Justice

Fairness

and

Capability

Modern political philosophers have a tendency to equate social
justice with distributive justice. They see distributive justice as
mandating the state to employ both its power and resources to
realize a socially just and equal society. Yet, they provide
divergent philosophical thinking with respect to distributive
justice.14 Traditionally, distributive justice can be traced back to
Aristotle, who defined the concept as „distribution of honour or
of wealth or of anything else which is divided among those who
have a share in the constitution.‟15 To share equally and
equitably, the state has a mandate to transfer resources from the
better-off to the worse off.16 With respect to transferring
resources, the philosophers face the problematic question of
12

Port Elizabeth Municipality v Various occupiers 2005 (1) SA 217 (CC);
2004 (12) BCLR 1268 (CC).
13

Mazibukov City of Johannesburg [2009] ZACC 28; 2010 (3) BCLR 239
(CC), 2010 (4) SA 1 (CC).
14

The modern political philosophers this article concentrates on are Robert
Nozick, John Rawls and Amartya Sen.
15

Flew (n 1) 3.

16

ibid 1.
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whether it is just for the state to interfere with an individual‟s
wealth and income so as to provide for the poor and vulnerable.
Libertarian philosophers object to the distribution of wealth,
whereas liberal philosophers are in favour of the distribution of
wealth and the sharing of burdens. With regard to distributive
justice, the philosophers distinctively give answers to the
following difficult questions: for what purpose should resources
be distributed, to whom, in what order of precedence, and must
distributive justice programmes be reasonable or equitable? The
Court is thus challenged with the above-mentioned questions in
giving content and meaning to the constitutionally substantive
socio-economic rights.
In principle, the manner in which the philosophers deal with
these issues provides alternative approaches to the traditional
utilitarian concept of justice, which applies the principle of utility
in pursuit of a socially and morally just society. The Utility
principle is defined as „happiness or pleasure, and sometimes the
fulfillment of desires.”17 Utilitarianism looks at the happiness of a
great number of the population of a state. On the other hand,
libertarianism takes into account the individual‟s fundamental
rights and the human condition, rather than communitarian utility
in the form of „pleasure or desire fulfillment,‟ while liberalism
focuses on individual freedom as central to the conception of
human rights. Nozick, Rawls and Sen are modern philosophers
who provide alternative distributive justice theories to
Utilitarianism. I now turn to discuss each alternative
philosopher‟s moral and legal thinking vis à vis
social/distributive justice.

17

Sen (n 7)67, 45. See also, S Liebenberg, „The Value of Freedom in
Interpreting Socio-Economic Rights‟ (Acta Juridica 2008) 163.
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The libertarian school of thought, as exemplified by philosopher,
Nozick, revolves around the principle of equal opportunity. He
posits that society is just if people are given equal opportunities18
and the state refrains from interfering with the personal right to
own property.19 The distribution of advantages should be done
individually through voluntary transfer, exchange or in the form
of gift giving.20 He follows John Locke‟s philosophy that a
person has a right to own what he makes, and to appropriate
anything not already owned, provided he leaves 'enough and as
good' for others.21 And, where things were unjustly acquired, it
can be just to rectify it.22 He takes cognizance of three principles
of social justice, namely „entitlements, acquisition and
rectification.‟23 He objects to the socio-economic policies that
distribute advantages so as to provide for the poor or to redress
injustice. He contends that justice does not necessarily require an
equal share of benefits for everyone for everyone. 24 The
distributions can however take place in accordance with

18

National resources include land, water, food, employment, electricity,
housing programmes, social security schemes, educational and healthcare
institutions, and other government service delivery aimed at improving the
citizen‟s socio-economic conditions.
19

DD Raphael, Concept of Justice (Oxford University Press 2001) 214.

20

ibid.
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J Kilcullen, „Robert Nozick: Against Distributive Justice‟ (1996)
<http://www.humanities.mq.edu.au/Ockham/y64l17.html> accessed 23rd April
2012.
22
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differences in some natural dimensions, for example, moral merit
or usefulness to society or needs.25 Nozick observed that:
People often note that wealth is unequally distributed, and
proceed immediately to discuss how it might be made more
equal. But on the entitlement theory one cannot decide whether
redistribution is necessary merely by looking at the prevailing
pattern of distribution. Whether it is just depends on how the
distribution came about. If it came about in accordance with the
rules of acquisition, transfer and rectification, then it is not
unjust, however unequal it may be.26

As noted above, Nozick is explicitly against distribution of
resources so as to provide for the poor. He advocates that all
subjects must be given equal opportunity to access a nation‟s
resources (e.g. water, electricity, housing programmes,
educational and health care institutions). The state should equally
serve its subjects. Nozick‟s approach to social justice can be
equated to formal vis equal protection. In the context of Nozick‟s
approach, the socio-economic rights need to be interpreted in the
light of formal equality.27
The liberal school of thought, as exemplified by the work of
philosopher, Rawls, calls for the distribution of advantages or
allocation of resources to be done on the basis of the fairness
principle.28 Rawls‟ theory of justice as fairness is based on „the
priority of liberties.‟ He gives precedence to personal liberties in
pursuit of a social goal.29 Distribution of rights and resources
25

ibid.

26

Kilcullen (n 21).
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C O‟Cinneide, „The Right to Equality: A Substantive Legal Norm or
Vacuous Rhetoric‟ (2008) Human Rights Review 1 No. 1 78.
28

Flew (n 1) 2.
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should be equal and fair and, socio-economic inequalities ought
to be arranged in such a way that they are both (a) „to the greatest
benefit of the least advantaged‟, and (b) „open to all subject to a
fair and equal opportunity principle‟.30 Inequalities would be
justified only if the worst-off are better-off than they otherwise
would have been.31 Social justice as fairness states that social
rules and institutions must ensure that some people in a society
are not „perpetually subjected‟ by others.
The Rawlsian approach is evolved around two principles,
namely: „the original position‟ and „the veil of ignorance.‟ The
principle of the „original position‟ comes about if the rational
members of the society freely, voluntarily and equally reach a
consensus in respect of the principles that will govern them. Once
the principles have been agreed upon, then that is what justice is.
A central feature of the „original position‟ is that no one knows
what their own class or status in the society agreed upon will be.
The „veil of ignorance‟ is essential to the agreed justice system
being fair to everyone. In sum, justice as fairness does not
enforce equality of resources. Income need not be equal.
Resources need not be equally distributed.32
Inequalities must be justified as being for the public benefit.
Rawls‟s theory of social justice is mostly similar to substantive
equality, which seeks to achieve an egalitarian society by
favouring those who were disadvantaged by past discriminatory
policies. This category of disadvantaged persons is targeted by
30

Rawls (n 1) 15. The division of advantage should be such as to draw forth
the willing cooperation of everyone taking part in it, including those less wellsituated. See also, R Wacks, Jurispudence (4th edn, Blackstone Press 1995)
193.
31

Flew (n 1) 2.
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Wacks (n 30)190–197.
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affirmative action to ensure that an equal society is, in the long
run, achieved. In the Rawlsian approach, the least advantaged
should however benefit without distinction.
The Capability theory of justice, drawing on the work of liberal
philosopher, Sen, pays attention to what a person is „able to do or
to be‟.33 Human life as a „set of doings and beings‟ provides the
evaluation of the quality of life to the assessment of the human
capabilities to function. His capability theory of justice assigns an
urgent obligation to the state to improve the quality of life of all
people by developing people‟s capabilities so that they can take
advantage of opportunities available and thereby live the life they
value.34 Sen advocates a social justice theory that expands the
real freedom that people enjoy. He understands poverty as a
„deprivation of basic capabilities rather than simply being a case
of having less income.‟35 The entrenched social and economic
inequalities are as a result of capabilities‟ failure to function, as a
result of the lack of freedom or discriminatory policies.36
Therefore, distributive justice programmes should aim at
enabling all human beings‟ abilities to get above the „threshold
level for the combined capabilities‟ to function.37 He identifies
ten capabilities that are central to a life worthy of dignity. To live
a dignified life, people must be afforded „freedom‟ and
„opportunities‟ so that they can develop the capacity to do. Sen‟s

33

Liebenberg (n 17) 163.
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ibid 19.
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B Chimni, „The Sen Conception of Devlopment and Contemporary
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approach considers human dignity as a starting point to assess the
functioning of individual capabilities.38
In the next discussion, I will show that the Court does not engage
the utilitarian theory of justice in its pure form, as the individual‟s
dignity lies at the heart of the jurisprudence of the Court. In the
following discussion, I investigate the application of these
theories of justice in the Court‟s judgments to determine the
Court‟s jurisprudence regarding social justice.

The Social Justice
Constitutional Court

Jurisprudence

of

the

The concept of distributive justice is to be found in the preamble
of the Constitution. The Constitution commits the South African
state to restore and protect the equal worth of everyone, „to heal
the divisions of the past‟ and to establish a caring and socially
just society.39 It explicitly commits the state „to improve the
quality of life of all citizens and free the potential of each
person‟.40 The founding values of the Constitution include:
„human dignity, the achievement of equality, and the
advancement of human rights and freedoms‟.41 The values of
38

ibid 29. The author writes that it will „be mistaken to use dignity as if it were
an intuitively self-evident and solid foundation for a theory that would then be
built upon it….dignity is one element of the theory, but all of its notions are
seen as interconnected, deriving illumination and clarity from one another.‟
39

See Preamble of the Constitution of the Republic of South Africa, 1996. See
further Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] 23
„hereafter „Van Heerden‟.
40

See Preamble of the Constitution.

41

ibid s 1 (a). See also s 7 where the Bill of Rights is described as „the
cornerstone of democracy‟ in South Africa and as affirming „the democratic
values of human dignity, equality and freedom.‟
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dignity, equality and freedom play a vital role in the
interpretation of the substantive rights postulated in the Bill of
Rights.42
Social justice is reflected in various provisions of the Bill of
Rights and in particular in sections 25, 26, 27, 28, and 29, which
deal with land,43 housing,44 healthcare,45 food and water,46 social
security,47 and education.48 These rights, which are known as
„socio-economic rights‟, were included in the Bill of Rights in
order to commit the state to redress the injustices of the past and,
most importantly, to alleviate poverty.49 More precisely, socioeconomic rights are entrenched to ensure that people are afforded
their basic needs and that the basic necessities of life are
accessible to all.50 The rights are justiciable; that is, should a
42

ibid s 39 (1).
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ibid s 25 (5).

44

ibid s 26 (1) - (2).

45

ibid s 27 (1) (a).
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ibid s 27 (1) (b).
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ibid s 27 (1) (b).

48

ibid s 29 (1).
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See Soobramoney supra 8; Chaskalson, P states that: “[w]e live in a society
in which there are great disparities in wealth. Millions of people are living in
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further Grootboom supra 24.
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Court find any of these rights infringed or threatened, the Court is
required to provide effective relief to remedy that infringement or
threat.51
The Court has dealt with socio-economic rights in a number of
cases.52 However, sections 26 and 27 are the most visible and
controversial of socio-economic rights in which the Court‟s
social justice jurisprudence is mooted.53 In interpreting
substantive rights, the Court gives precedence to the values of
equality, dignity and freedom. These three foundational values
are indispensable and are the only ones of their kind in the
Constitution, as they are further entrenched as „rights‟ under
sections 9, 10 and 12. Section 9(1) provides for equality before
the law and equal protection (formal equality) 54and section 9(2)
provides for full and equal enjoyment of all rights (substantive
equality).55 Section 10 guarantees the right to dignity,56 while
51

See The Constitution of the Republic of South Africa: S38; Currie & de
Waal, The Bill of rights Handbook (5th edn, Juta and Company 2005) 586;
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section 12(1) guarantees the right to freedom.57 These provisions
ensure that everyone lives in a fairer and more equal society.
In transforming society, the equality clause, in particular
substantive equality is regarded as a prohibition of all forms of
unfair discrimination, stereotypes, prejudices, and restoration of
the dignity of a large number of people who suffered ill-treatment
and prejudices during the apartheid era. Substantive equality is
not entrenched in the Constitution to ensure „just and equal‟
access to, and distribution of advantages, opportunities and public
benefits. Rather, it is entrenched to promote affirmative action, a
practice of favouring those „historically disadvantaged.‟58 And, it
is entrenched to ensure equal protection, participation, and to
achieve democracy.59 It is in this social transformation context
that the Court interprets the equality clause. As Mathekga puts it,
the interpretation of the equality clause is „potentially
controversial‟.60 Its interpretation can, in the view of O‟Cinneide,
56

ibid s 10: “Everyone has inherent dignity and the right to have their dignity
respected and protected.”
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ibid s 12 (1): “Everyone has the right to freedom and security of the
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favoured in the past – despite their social status. See also A Sachs, The Strange
Alchemy of Life and Law (Oxford University Press 2009) 169. He maintains
that equal protection coupled with affirmative action would assist the black
middle class but would not improve the life of black lower class.
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give rise to multiple and conflicting meanings.61 For that reason,
Albertyn contends that substantive equality has a potential role in
both achieving economic transformation and eradicating
„systemic inequality,‟ including „systemic inequality‟ in
redistribution of resources.62 But the Court has restrictively
engaged substantive equality with social transformation in what it
termed „inclusionary jurisprudence‟
According to Moseneke J, formal equality and substantive
equality are „complementary‟ and both contribute to the
constitutional aspiration of achieving an egalitarian society. 63 In
that, the constitutional equality embraces remedial or
restitutionary equality.64 Notwithstanding remedial measures
thereof, the equality clause does not require a positive action on
the part of a state to enable all people to live in conditions
consistent with „at least minimum standards of human dignity‟.65
To ensure human dignity, the socio-economic rights were
deliberately included to obligate positive action on the part of the
state to enable people to live a dignified life.66 Socio-economic
inequality could be addressed if the Constitution provided an
orderly and fair redistribution of resources by according socio-

<http://www.clearcontent.co.za/storage/files/prev_Formulation_of_equality_cl
ause.pdf> accessed on 23 March 2012.
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economic rights to everyone.67 A dignified life would be
achieved if people are afforded both freedom and opportunity to
develop „their unique humanity and talents.‟68 In so doing, the
state must deploy available resources and put in place
mechanisms which are accessible to all to expand their innate
abilities or skills. In addition to this, people must be free to
follow their dreams to be what they want to become or do what
they want to do to have a better and sustainable life.
I have discussed the different theories of justice and have set out
the rights entrenched in the Constitution. This brings me to the
investigation of the judgments of the Court to determine which
theory of justice assists the Court to determine what socioeconomic rights mean to the worse-off.
In 1997, the Court dealt with the first socio-economic rights
claim in the Soobramoney Case.69 In casu, the Court favoured the
utilitarian theory of justice and concluded that the state should
„adopt a holistic approach to the larger needs of society rather
than to focus on the specific needs of particular individuals
within society.‟70 The Court understood socio-economic rights to
be „aspects of the right to human life: the right to live as a human
being, to be part of a broader community, to share in the
experience of humanity‟
Though the Court favoured a utilitarian concept of justice, the
Constitution is purposefully couched in liberal terms. The
foundational principle of liberalism is individualism. Likewise,
67
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the socio-economic rights are couched in an individualistic
approach.71 Each of us individually, as opposed to all of us, is
entitled to socio-economic rights.72 The Court is constitutionally
bound to ensure that they are protected, promoted and fulfilled.
This is where the Court faces a difficult question in enforcing
them in an actual case. In giving effect to liberal-individualistic
rights, the Court is challenged with the tension between the
utilitarian and the liberal conception of justice in interpreting and
enforcing personal socio-economic rights.
Sachs J illustrates that:
Efficiency may well be one of the great principles of
government, and the utilitarian
principle of producing the
great good for the greatest number might well be the starting-off
point for all uses of public resources. But the qualitative
element, based on respect of dignity of each and every one of
us, should never be left out.73

Sachs J maintains that the state‟s redistributive policy must aim
to produce social good for a great number of the population.
However, each individual‟s fundamental rights and the human
condition must be taken into account as an end in itself. The
Court, in the Soobramoney case, could not resolve the tension
between traditional utilitarianism and constitutional liberalism.
The Court gave precedence to the utilitarian concept of justice
over the liberal concept of justice. As a result, the claimant‟s
constitutional right to health was refuted.74 The claimant‟s
71

See the Constitution of the Republic of South Africa, 1996: s 9 – s 38.
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Soobramoney supra 36: Chaskalson, P delivering the majority judgment
found that „it has not been shown in the present case, however, that the state‟s
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dignity was left out. According to Rawls, the claimant was denied
an equal fundamental human right enjoyed by others.
After three years, Yacoob J, in the Grootboom Case, tried his
best to reconcile the utilitarianism with the liberal-individualistic
approach as couched in the Constitution. In his point of view,
socio-economic rights need to be interpreted and understood in
the South African social, economic and historical context. This
context is understood by Chaskalson P in the Soobramoney Case
as responding to „the larger needs of society‟. The Chaskalson
context connotes a utilitarian approach. This utilitarian approach
poses a threat to an individual‟s right and protects individuals‟
rights. Yacob J noted that, should the utilitarian context be
engaged in its pure form to enforce the socio-economic rights, an
individual‟s substantive rights will be denuded. To enforce an
individual‟s constitutional rights, Yacoob J stressed that socioeconomic rights are personal rights by acknowledging that they
must be made more accessible not only to „a larger number of
people‟ or „the larger needs of society‟ but „to a wide range of
people as time progress.‟75 Although the state is not obliged to go
beyond available resources to immediately realize these rights,
they are substantive rights that the Constitution obligates the state
to give effect to, and, where breached, to enforce.76 In so doing,
particular regard must be paid to every claimant‟s dignity.77
This line of thinking holds that state action in relation to
distributive or social justice must not merely be measured against
its useful consequence to produce or advance the happiness of the
failure to provide renal failure constitutes a breach of the constitutional
obligations imposed by s 27 of the South African Constitution.‟
75
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great majority. Whether state action takes into account the
inherent dignity of the minority is relevant, hence, everyone‟s
dignity must be protected and promoted. In other words, the
happiness of the great majority of the population cannot be used
as a justification to override the needs of a minority. Such
justification must be reasonable.78 In order to eradicate inherited
socio-economic deprivation, the Court regards human dignity as
the most important human right and constitutional value. This
dignity-individualistic approach was given importance due to the
manner in which it answers the problem of a deeply inherited
divided society.
It is evident that the Court, in Grootboom, to some extent, applied
the utilitarian theory of justice in combination with Rawls‟ theory
of justice as fairness by invoking his thinking that the state must
ensure that some people are not „perpetually subjected‟, as well
as ensuring that wealth must be distributed with the aim of
advantaging the „least advantaged‟ – poor people. In relying on
human dignity, the Court followed Sen‟s capability theory, which
provides that a life worthy of dignity requires a bare minimum of
ten central capabilities including bodily health and control of
one‟s environment. Although the claimant in Grootboom won the
case, her claim of a dignified life could not be promptly awarded
to her. The award directing the government to restore her dignity
and to redress injustices was outweighed by the utilitarian
approach on the one hand and reasonable policy on the other.
Despite vindicating her rights, she died before her time came to
enjoy her constitutional right, as the vindication of it was subject
78

Grootboom supra 43.Yacoob J held that „[i]n determining whether a set of
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excludes a significant segment of society cannot be said to be reasonable...‟.
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to the „progressive realization principle‟ in tandem with
„reasonable policy principles‟.
Emphasizing Rawls‟ fairness approach, the Court, in Grootboom,
held that the state must work for the realization of an egalitarian
society.79 The Court underscored that the reasonableness
approach cannot leave out those who are „least advantaged‟ or
„those whose needs are the most urgent‟ or „those whose abilities
to enjoy their rights are most in peril.‟80 All people, including the
categories of persons mentioned above, must be treated with care
and concern.81 If the state fails to respond to the needs of the
most desperate, the reasonableness test cannot be passed.82
Emphasis is placed on the constitutional liberalism approach,
most importantly, dignity and the substantive equality approach.
On the other hand, the value of equality plays a central role in the
interpretation of many other substantive and individual rights so
as to achieve an egalitarian society. In the Khosa Case, Mokgoro,
J upheld that equality is also a foundational value that informs
constitutional adjudication in the same way as life and dignity
do.83 The worse-off should have equal opportunity in respect of
access to socio-economic rights.84 Exclusion of vulnerable groups
from accessing them has a severe impact on the dignity of the
persons concerned.85 In this context, the Court followed the
Rawlsian fairness approach to give actual meaning and content to
79
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the socio-economic rights. As indicated earlier, Rawls supports
substantive equality – the distribution of resources in favour of
those who are poor (the least advantaged).
The Court, in Port Elizabeth Municipality,86 touched on the issue
of the horizontal sharing of burdens. The Court held that justice
and equity require that everyone be treated as an individual
bearer of rights entitled to his or her dignity. For that reason, it
cannot be said that the greatest good for many can be achieved at
the cost of intolerable hardship for a few. Social justice requires
that the landowner, in casu, make a contribution towards the
resolution of housing destitute people who occupied his land. In
this case, the Court followed Nozick‟s theory of justice by
recognizing the right to ownership which the state must protect.
Further, the reference made to the land owner‟s contribution to
finding a solution is voluntary participation and not compulsory.
The Court‟s view that the eviction be conducted in a dignified
manner does not limit the landowner‟s right to property, but the
Court is merely enforcing the right to equality before the law in
the process of rectifying injustice.
Freedom as development is supported by Sachs J who contends
that the improvement of the conditions of the impoverished
masses will be achieved if they enjoy their freedoms. 87 The
enjoyment of the freedom must go hand in hand with bread
because the struggle for equality and freedom cannot be
separated from „social goods‟.88 He notes that „the struggle for
the vote and for freedom cannot be separated from the struggle
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Port Elizabeth Municipality v Various occupiers 2005 (1) SA 217 (CC);
2004 (12) BCLR 1268 (CC).
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ibid
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for social and economic rights‟.89 Freedom and dignity are
inseparably linked.90 To deny people their freedom is to deny
them their dignity.91 Like dignity, freedom is foundational to
many other rights.92 It is very essential for the people to retain
autonomy over their lives.93
In Port Elizabeth Municipality, Sachs J interpreted the element of
a decent existence by giving priority to „participation‟, an
indispensable element of freedom. He held that justice and equity
require the Court to take into account the extent to which
negotiations had taken place with an „equality of voices of all
concerned‟.94 The Court said that the better-off who seek eviction
should „be encouraged not to rely on the concept of faceless and
anonymous squatters so as to automatically expel the poor as an
obnoxious social nuisance‟.95 In so doing, the destitute people
who unlawfully occupied the land were simply treated as worthy
humans. Like other human beings, they are people who could
negotiate with both the landowner and the Municipality in
seeking a solution to their plight and to explore all reasonable
possibilities of securing suitable alternative accommodation or
land. The Court found that the state (in this case, the
Municipality) failed to attend to its duties with insight and a
89
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sense of humanity.96 This approach coincides with Sen‟s theory
of justice, which posits that the people‟s capability will function
if they are „able to participate effectively in political choice that
governs their lives‟ and „to engage in various forms of social
interactions.‟97
Yet again, the Court‟s reasoning in Mazibuko98 reflected
Nozick‟s equal opportunity theory of justice. The Court held that
the obligation that socio-economic rights impose on the state is a
negative duty – the state bears a duty to refrain from interfering
with socio-economic rights as it does with civil and political
rights.99As a result, the Court, in determining the content of
socio-economic rights, thus preferred a reasonable approach over
the minimum core approach, that is, whether the social justice
policies are indeed reasonable. The Court held that socioeconomic rights are not personal rights to be claimed, but that the
purpose of litigation is to hold the democratic government
accountable and to foster a form of „participative democracy‟ in
pursuit of a dignified life for all people.

Conclusion
Segregation and apartheid have left a legacy of socio-economic
inequality that slows down the enjoyment of constitutional rights
in South Africa. The spirit and object of the post-apartheid
Constitution is to ensure that all South Africans are equally
treated and protected, that their dignity is respected, and that
96
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freedom is enjoyed. The Court has emphasized that the people
who live in poverty are not able to live a dignified life and the
state must put in place reasonable policies to improve the quality
of their lives. In giving content to socio-economic rights, the
Court has made use of all three philosophical ways of thinking:
Nozick, Rawls and Sen.
In all the five decisions reviewed in this paper, the Court engaged
with Nozick‟s equal opportunity theory/approach. The Court
acknowledged that socio-economic policies must reasonably
manifest in the equal access to, and the distribution of, basic
needs and public benefits. The Court, in Mazibuko, interpreted
the obligation imposed on the state in respect of socio-economic
rights as a negative one. In Nozick‟s point of view, the society is
just if people are given equal opportunities and the state refrains
from interfering with an individual‟s liberty. Nozick‟s view is in
favour of formal equality against substantive equality. 100 The
Court does not agree with his view in relation to the distribution
of resources as being confined to a current „time-slice‟, because,
if the principle of „time-slice‟ is followed, the inherited economic
inequality would not be redressed, and it will persist.
The Court, in Grootboom and Khosa, invoked Rawls‟ theory of
justice as fairness when it emphasized that the worse-off or
vulnerable should be afforded preferential opportunity to access
public benefits. Rawls advocates that socio-economic
schemes/institutions must be formulated on the basis of fairness
to advantage „the least advantaged‟. In the words of the Court,
these schemes or policies must aim to respond to the needs of the
disadvantaged and defeat the inherited economic inequality and
injustices of the past as „the time progresses‟. There will be a
meaningful socio-economic change if the destitute are the first to
100
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benefit from social justice policies.
The Court has relied heavily on both Rawls‟ and Sen‟s theories
of justice. Relying on Sen‟s capability approach, the Court
understands that if everyone‟s inherent dignity is respected and
protected, a person will be able to make a moral choice to
improve their life and participate in the shaping of their
community. By contrast, if a person loses his/her dignity, he/she
will not be able to realize his/her own potential. Further, equality
is an element of freedom that ensures people‟s participation and
gives everyone an opportunity to test his/her human capabilities.
The Court, in following Rawls‟ theory of justice as fairness,
emphasized that a reasonable policy that excludes a significant
segment of the society, especially the most desperate, cannot be
said to be reasonable. The state must ensure that „the least
advantaged‟, the needy or vulnerable people, benefit from
policies aimed at redistributing resources. Those who live in a
perilous situation cannot be ignored by the measures aimed at
achieving the realization of socio-economic rights. If they are
ignored, they will be „perpetually subjected‟. This will defeat the
constitutional aspiration to restore and protect the equal worth of
everyone and to improve the quality of those historically
disadvantaged. According to Rawls, social justice institutions
which distribute rights and benefits must make sure that the
„disadvantaged‟ get an equal slice of public resources. If their
burdens are shared, they will, according to Sen, be able to live the
life they wish to live.
Although a large number of people are historically disadvantaged
and have experienced the injustices of the past, the Court did not
apply the utilitarian theory of justice in its pure form. The Court
cautioned that the happiness of the greatest number would, in the
long run, be achieved at the expense of others. Any socioeconomic policy that ignores the entitlement of rights of some
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category of persons, in particular the poorest of the poor, cannot
pass the test of reasonableness.‟101 According to this view, one
can say that the liberalism approach is a determinant of socioeconomic jurisprudence. But, the utilitarian approach prevails as
illustrated by the decision of Mazibuko, viz: Socio-economic
rights are not personal rights to be claimed by an individual but to
hold the government accountable. Moreover, utilitarianism
prevails due to the manner in which it contributes to the social
good of a great majority of the population and reasonably
allocates public benefits to a wide range of disadvantaged
communities.
The Constitution requires the Court to enforce the socioeconomic rights, as they are justiciable, and this should be done
in terms of a constitutional liberalism perspective. In this context,
the Court should apply the liberal approach by adopting either
Sen‟s capability theory or Rawls‟ fairness theory or both. In
contrast, the Court did not adopt the liberalism approach in its
pure form, neither did it adopt libertarianism nor utilitarianism in
its pure form.102 One of these theories in its pure form cannot
further the spirit and object of the post-apartheid Constitution.
Accordingly, the Court has developed the „dignitarian socioeconomic jurisprudence‟, which encompasses some elements of
all these theories of justice.103 The dignitarian socio-economic
jurisprudence constitutes a resilient response to socio-economic
101
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denial. Yet, the value of dignity has a sturdy connection to the
liberal-individualistic philosophy of human beings that the
Constitution envisages.
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The Search for Paradise: A Brief Review of the
Effect of Tax Havens on the World Economy
Feyisayo Ogunmola

Introduction
“You can have a Lord, you can have a King, but the man
to fear is the tax collector”1

Tax has been defined as a compulsory levy imposed on a
subject or upon his property by the government having authority
over him.2 Such imposition can be based on the income of an
individual,3 the income of a corporation,4 the disposal of capital
assets,5 the development of specific sectors of the economy,6
consumption,7 and sometimes for engaging in certain activities.8
Inherent in human nature is a sense of protection of personal
property. This accounts for the reluctant attitude towards the
payment of tax, and while some, out of morality, place on
themselves the duty to stand up to their civic responsibility of
tax payment, which of course comes back to them indirectly in
the form of social services, majority still view taxation as a
1

A Clay tablet found in Iraq about 3,500 years ago. Quoted in PA Oluyede:
“Prospects of States Sales Taxation”.
2

O Akanle, Nigeria Income Tax Law and Practice (Centre for Business and
Investment Studies Ltd 1991) 4-5.
3

Personal Income Tax

4

Companies Income Tax.

5

Capital Gains Tax.

6

Taxes like the Education Tax and Technology Tax.

7

The Value Added Tax.

8

The Customs and Excise Duties.
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method of extortion,9 and will go to any length, sometimes
crossing to the negative side of the law, to either reduce their
tax liability or avoid payment altogether.
For a proper understanding of why the term “tax haven”
evolved, it is pertinent to examine these two basic concepts in
taxation which, although with different implications, can be so
similar at times that one may not know exactly under which
concept the activities of a tax payer - or a non- tax payer - fall:
tax evasion and tax avoidance.
Tax evasion can be defined as the illegal way of reducing the
amount of tax payable or total non-payment of tax. It usually
entails taxpayers deliberately misrepresenting or concealing the
true state of their affairs to the tax authorities to reduce their tax
liability, and includes, in particular, dishonest tax reporting
(such as declaring less income, profits or gains than actually
earned; or overstating deductions).10
Tax avoidance, on the other hand, is the ingenious way of
arranging one‟s affairs such that the tax liability is considerably
reduced or no tax liability arises at all, provided the means
adopted in achieving that is within the confines of the law.11
Speaking of the legality of tax avoidance, Lord Tomlin in the
case of I.R.C. V Westminster (Duke) said:
Every man is entitled if he can to order his affairs so that
the tax attaching under the appropriate Act is less than it
9

PA Oluyede, “Prospect of State Sales Taxation”: Tax Law and
Administration in Nigeria (O Akanle ed) 154.
10

Sharma and Dang, „Myth and Reality of the Imbricating Concept of Tax
Avoidance and Evasion‟ (2011) 3(3) Journal of Accounting and Taxation 41.
11

Edwin Osuegbu, „Good Tax Planning and Tax Avoidance as Legal Options
to the Illegality of Tax Evasion‟ (Tax Awareness Forum for the Public Sector
and Organised Private Sector, March 2007).
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otherwise would be. If he succeeds in ordering them so as
to secure this result, then however unappreciative the
Commissioner of Inland Revenue or his fellow taxpayers
may be of his ingenuity, he cannot be compelled to pay an
increased tax.12

Generally, individuals, especially those in employment, usually
pay, albeit reluctantly, the taxes imposed on them by the
appropriate tax authority. Such individuals whose tax liability is
ordinarily minimal may not see the need to „arrange‟ their affairs
so as to reduce their tax liability. But, where corporations are
concerned, the tax liability of which may extend to considerable
amounts of money, then the issue of proper tax planning
becomes of paramount importance. This accounts for why large
corporations, especially multinational corporations, have tax
departments where tax experts undertake a study of relevant tax
statutes so as to take advantage of the loop holes in the law. It is
by the use of the ingenuity of these tax experts that a
transboundary means of avoiding tax was developed in the use of
transfer mispricing techniques to shift profits to hidden
subsidiaries in low/no-tax jurisdictions, thus reducing the tax
paid to the country where such corporations are doing business;
and, the big umbrella under which all such activities hide is
called the tax haven.13 In the words of Edouard,
Tax havens exist because taxation is not uniform from
country to country. The very notion of what is taxable and
how to define it varies. Further, international double tax
agreements take varying forms. It is this lack of

12
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Global Witness Submission to International Development Select Committee
Inquiry on Tax and Development February 2012
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uniformity which
avoidance.14

opens

up

possibilities

for

tax

The label „Tax Haven‟ is given to countries and territories that
offer favourable tax regimes or policies for foreign investors.
The elements of these favourable regimes include low or zero
corporate tax rates and low or zero withholding tax rates on
foreign investors. Tax havens usually have Offshore Financial
Sectors15 and provide offshore services to clients who are mostly
foreigners or non-residents. However, the most important
characteristic of tax havens is their bank secrecy laws which
have been abused by individuals for the purpose of illegally
evading home-based taxes.16 Tax havens have been defined as
places that create legislation designed to assist persons - real or
legal - to avoid the regulatory obligations imposed upon them in
the place where they undertake the substance of their economic
transactions.17
Tax havens are on average substantially more affluent than nonhavens. In addition to being smaller in population size and more
likely to be island countries, the geographical characteristics of
tax havens lead them to be more intrinsically inclined towards
economic openness. In particular, they tend to be located in close
proximity to major capital exporters, and have a larger fraction
14

Edouard Chambort, „Using Tax Havens Successfully‟ (1978) Institute for
International Research 20.
15

i.e. commercial communities hosted by tax havens that exploit the
structures that can be created using tax haven legislation.
16

Dhammika Dharmpala, „What Problems and Opportunities are Created by
Tax Haven?‟ (2008) 24(4) Oxford Review of Economic Policy.
17

Tax Havens, Creating Turmoil: Evidence submitted to the treasury
committee of the House of Commons by the Tax Justice Network UK, June
2008.
<http://www.parliament.uk/parliamentary_committees/treasury_committee/tc
0708pn42.cfm> accessed September 2012.
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of their population located within 100 km of the coast. Havens
also tend to have relatively sophisticated communications
infrastructure, as measured by the number of telephone lines per
capita. They are also poorly endowed with natural resources.18

Identifying Tax Havens
It is important to state at this point that every country is a
potential tax haven; one need only undertake a critical analysis of
the tax laws of the country to discover the haven. For instance,
Nigeria does not appear on the OECD19 list of tax havens,20 but
there are certain provisions of its laws that a foreign company
may avail itself of to avoid tax liability. For instance, section
9(1) of the Companies Income Tax Act21 imposes an income tax
upon the profits of any company22 accruing in, derived from,
brought into, or received in Nigeria. But, section 23(1) (j)
exempts from tax imposition the profit of a non-Nigerian
company which, but for that paragraph, would be chargeable to
tax by reason solely of their being brought into or received in
Nigeria. Although a precedent may not be available in this
regard, there is nothing to say that a multinational corporation
cannot take advantage of this provision to avoid the payment of a
home-based tax.
The OECD has identified certain characteristics of tax havens, in
order to enable their easy identification. According to the
Organisation, the absence of tax or a low effective tax rate on the
relevant income is the starting point of any evaluation. Only
nominal or no taxation, combined with the fact that a country
18

Dharmapala (n 16).

19

Organisation for Economic Co-operation and Development.

20

OECD Report, 2000.

21

Cap C21 LFN 2004.

22

i.e any company incorporated by or under any law in Nigeria or elsewhere.
Section 84, Companies Income Tax Act.
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offers itself as a place or is perceived to be a place to be used by
non-residents to escape tax in their country of residence, may be
sufficient to classify that jurisdiction as a tax haven. Similarly,
only nominal or no taxation, combined with serious limitations
in the ability of other countries to obtain information from that
country for tax purposes, would typically identify a tax haven.23
The following countries have been identified as exhibiting the
characteristics of tax havens: Andorra*24, Anguilla, Antigua and
Barbuda, Maldives, Aruba, Malta, Bahamas, Marshall Islands*,
Bahrain, Mauritius, Barbados, Monaco*, Belize, Montserrat,
Bermuda, Nauru, British Virgin Islands, Netherlands, Antilles,
Cayman Islands, Niue, Cook Islands, Panama, Cyprus, Saint
Kitts and Nevis, Dominica, Saint Lucia, Gibraltar, Saint Vincent
and the Grenadines, Grenada, Samoa, Guernsey, San Marino,
Seychelles, Isle of Man, Jersey, Tonga, Turks and Caicos
Islands,
Vanuatu,
Liberia*,
Virgin
Islands
(U.S.),
Liechtenstein*.25

Are Tax Havens Really Havens?
The term conjures up the image of a safe harbour.The French
call it un paradis fiscal- a tax paradise. In German it is einest
euerocise- a tax oasis. Each term is apt. The businessman may
be compared with the seaman seeking shelter. He crosses the
perilous seas of tax legislation, finding his way through the
storms of audits and deemed remittances, and finally docks in
23

OECD: Harmful Tax Competition. An Emerging Global Issue,
<http://www.oecd.org/dataoecd/33/010904176.pdf> accessed
2012.

September

24

*Tax haven designated by the OECD (2004) as having failed to make
commitments on information exchange.
25

OECD (2000, 17), but includes an additional six countries (listed in
Hishikawa (2002, fn. 72, 397)) that otherwise satisfied the OECD‟s tax haven
criteria but were not included on the list because they provided “advance
commitments” to eliminate allegedly harmful tax practices.)
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the harbour of the paradise he is seeking. As all seamen know,
each port has its own special features. The same is true of a tax
haven, which is rarely a paradise in all aspects.26

It should be recalled that, apart from the social and regulatory
functions of taxation, the main reason for tax imposition is to
provide constant, steady and adequate supply of revenue for the
purpose of running government apparatus. The question that then
begs an answer is, if these tax havens really impose very low or
no taxes, what then is their main source of revenue and how is
their government run? This seeming anomaly has been captured
by the U.K. Tax Justice Network in the following words:
...tax havens do not offer low taxes without reason; the primary
reason for them offering tax haven services is to raise revenue.
They have economic interest in this process. They also do, of
course, have their own domestic revenues to raise and the idea
that they are tax free zones is not true. They have governments
to run, and governments need revenue, however it might be
raised.27

In essence, we must understand that no government will render
services entirely free of charge. Some countries, like the oil-rich
states, obtain revenue by their control of valuable natural
resources'. They will usually not offer to share their wealth with
foreigners, except by way of trade. Others, like the Bahamas and
Monaco, charge little or no direct taxation on an individual‟s
income or wealth, but have very high indirect taxes on
expenditure, customs duties, value added tax, and so on. And

26

Chambort (n 14) 16.

27

“Tax Havens Creating Turmoil”: Evidence Submitted to the Treasury
Committee of The House of Commons by the Tax Justice Network, U.K.
June
2008,
44
<http://www.parliament.uk./parliamentary
_committee/treasury_committee/tc 0708> accessed September 2012.
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there are some remote, countries, which have no taxation of any
kind, but offer none of the services of a modern society.28
A country may be attractive for tax reasons because its taxes are
low. This does not mean that its overall economic climate is
favourable. When taxes are low, the general infrastructure may
be deficient, or such a country may not provide as many public
services as high-tax countries do, so that the „lucky‟ taxpayer
must bear many charges which elsewhere are included in taxes.29
As a matter of fact, tax havens usually treat their resident
population differently from those making use of their „offshore
financial sector.‟30 One method adopted is the use of the „ringfencing‟ method. This is when the tax haven charges its resident
population to a tax that it does not wish to apply to those using
its haven services. For instance, it might apply income on a
worldwide basis on its resident population,31 but provide a
mechanism that ensures that high networth individuals using its
domain do not suffer some or all of that charge.32
The OECD believes that tax havens adopt the ring-fencing
method because of their awareness of the harmful effects of their
tax practices on the economy. According to the Organization,
some preferential tax regimes are partly or fully insulated from
28

Chambort (n 14) 13.

29

J Van HOORN JR: „The Use and Abuse of Tax Havens; Tax havens and
measures against tax evasion and avoidance in the EEC‟ (1974) Associated
Business Programme London (J.F. Avery Jones ed) 3.
30

“Tax Havens Creating Turmoil”: Evidence Submitted to the Treasury
Committee of The Committee of the House of Commons of The Tax Justice
Network, U.K. June 2008 page 44
<http://www.parliament.uk./parliamentary _committee/treasury_committee/tc
0708> accessed September 2012.
31

Countries like Jersey, Guernsey, the Isle of Man, Switzerland, and
Liechtenstein.
32

Van HOORN (n 29).
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the domestic markets of the country providing the regime. The
fact that a country feels the need to protect its own economy
from the regime by ring-fencing provides a strong indication that
such a regime has the potential to create harmful spill-over
effects. Ring-fencing may take a number of forms, including the
fact that a regime may explicitly or implicitly exclude resident
tax payers from taking advantage of its benefits. Also,
enterprises which benefit from the regime may be explicitly or
implicitly prohibited from operating in the domestic market.33

Effect of the Activities of Tax Havens on Other
Nations
Being a method of tax avoidance, the first legal effect of tax
havens is that their operation keeps the legislatures of non-haven
countries constantly on their feet and devising legislative means
of cushioning the effect of the operation of havens on their
economy. Such anti-avoidance provisions may, however, prove
to be too stringent and therefore counter- productive. For
instance, the USA imposes tax on the worldwide income of its
citizens34 and this has resulted in several cases of renunciation of
American citizenship, purely on tax basis.35
Revenue losses due to tax evasion generally lead to a greater tax
burden on wage incomes, which are easier to control than capital
incomes. The effect of this is that while large corporations
(which make the most income) avoid their civic responsibility of
tax payment, persons in paid employment (who are relatively
low income earners) are made to bear greater tax burdens.
33

Dharmapala (n 16).

34

Taxation
in
the
United
http://www.en.wikipedia.org/wiki/taxation_in_the_united_states
35

States,

Doreen Carvajal, „Tax Leads Americans Abroad to Renounce U.S.A.‟ The
New York Times (Dec, 18 2006) <nyntimes.com>.

135

Commenting on the effect of tax havens on poor countries, a
writer notes:
Tax havens are a global problem. They undermine the
interests of poor countries in four major ways:
- Secret bank accounts and offshore trusts in tax havens
provide wealthy elites and companies with the means to
escape their tax obligations.
- Multinationals ability to substantially lower their tax
burden by routing capital flows through mailbox
companies in tax havens provides them with unfair
competitive advantage vis-à-vis their often-smallercompetitors in developing countries.
- Banking secrecy and offshore trusts offered by financial
institutions in tax havens make it possible to launder the
proceeds of political corruption, illicit arms deals, and
other crimes.
- Tax havens have contributed to the rising incidence of
financial crisis that can destroy livelihoods in poor
countries.36
Apart from the afore listed effects, there is no gainsaying the fact
that the use of tax havens literally erodes the capital base of nontax havens, leaving such countries in the quest for alternative
revenue generation avenues, and can sometimes leave the
countries with little or no revenue for infrastructural
development.37
36

Van Dijk Et al: The global problem of tax havens: The case of the
Netherland:
Somo
Tax
Briefing
paper,
Jan
2007
<http://www.sominl/html/paginas/pdf/netherlands-tax-havev-2006-nl-pdf>
accessed September 2012.
37

“Tax Havens Creating Turmoil”: Evidence Submitted to the Treasury
Committee of The House of Commons by the Tax Justice Network, U.K.
June
2008,
44
<http://www.parliament.uk./parliamentary
committee/treasury_committee/tc 0708> accessed September 2012.
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The effect of the use of tax havens on the UK has been stated in
the following words:
The consequences are easy to see. The developing world is
denied the capital resources it needs to establish stable, selfsupporting democracies. The UK‟s tax base is eroded and in
the process its own democracy is threatened as electors note
that large corporations representing nothing but the power of
money seem more important to those holding office than their
constituents. Corruption is enabled. Crime can take place
almost unimpeded. These are the realities of tax havens, even
if, as we acknowledge, the race to the bottom in taxation has
been averted (as yet) as a consequence of the sheer exuberance
of the boom economy. But that boom has now passed and
exuberance has given way to turmoil. Hard times are upon us,
just at the very moment when the consequences of tax and
regulatory avoidance are impacting most heavily on the UK
economy.38

Furthermore, availability of Bank Secrecy Laws which is a major
characteristic of tax havens has proven to be a viable tool in the
hands of money launderers. Tax havens create an environment of
secrecy that allows the use of the structures created (using its
laws to particularly avert the minds of individuals or
corporations to the availability of such structures) Secrecy, in
such instances, is usually backed by statute. The Swiss created
their banking secrecy laws in 1934 and they have been much
copied.39
The significance of this analysis is that, although taxation is
generally agreed to be a territorial issue, the territorial control a
38

OECD(n 25).

39

Despite claims that this was done to hide Jewish deposits from Nazi
investigation, there have been allegations that it was actually enacted to
prevent French authorities making enquiries in Swiss bank accounts to
enforce French Taxation Law, thereby facilitating tax avoidance. ibid 20.
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nation exercises over its tax system may have far-reaching
consequences on the economy of other nations.

Africa In the Midst of It
There is no gainsaying the fact that Africa is in need of a
considerable level of foreign direct investment to aid its efforts in
bridging the gap between developing and developed, and it is by
far the continent most affected by the activities of tax havens
which erode the revenue that should ordinarily accrue to other
countries.
The effect of tax havens, particularly on developing countries,
has been identified to include the following: it affords wealthy
individuals an opportunity of hiding the identity of untaxed
assets abroad, makes it easier for extractive companies and
transnational businesses to use transfer pricing techniques to shift
profits to tax havens, makes it easier for corrupt officials to
siphon off tax revenues from extractive companies for their own
personal benefit, and hide them in secret bank accounts, an
exercise made possible by the availability of bank secrecy laws
in tax havens.40
Although current tax information exchange agreements as
promoted by the OECD Global Forum should ordinarily address
these problems, its impact on developing countries is dulled by
the fact that such assets are concealed behind complicated
corporate structures so much that the requesting country does not
even know what to look for, or which information to request for,
and most developing countries lack the legal or administrative
framework necessary to make such search easier.41
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Global Witness Submission to International Development Select Committee
Inquiry on Tax and Development February 2012
41

ibid.
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In a bid to attract as much foreign investment as possible, and
retain the home base sources of revenue, African countries have
often granted tax incentives to develop certain sectors of the
economy, as the need may arise, rather than become full-fledged
tax havens. Indeed, the only African country appearing on the
OECD list of tax havens is Liberia.
In Mozambique, for instance, the following incentives are
identifiable under the tax system: deductions made in collectable
income, deductions to collections, accelerated depreciations and
reintegrations, fiscal credit, exemptions and reductions of tax
rates and contributions, deferments on the payment of taxes and
other measures of exceptional character.42
In Nigeria, tax holiday directed at new industries is often granted
to encourage investment in certain preferred sectors. With a tax
holiday, new firms are allowed a period of time when they are
exempt from the burden of income taxation. Under Section 1 of
the Industrial Development Income Tax Act, as amended,43 a
company or product may be granted tax relief on pioneer status,
if:
(i) The industry is not carried on in Nigeria on a scale
suitable to economic development of Nigeria;
(ii) There are prospects of further developments of such
industry in Nigeria; or
(iii) It is expedient in the public interest, to encourage
development or establishment of such industry in
Nigeria.

42

„What has tax got to do with Development: A Critical look at
Mozambique‟s tax systems‟ (2011) African Forum and Network on Debt and
Development 18.
43

Cap 17 LFN 2004
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The pioneer status is usually granted for a term of years not more
than five years.44
These facts go to show that while not feigning ignorance of the
adverse effect of tax havens on them, and their lack of adequate
legal framework to track the activities of multinational
corporations, African countries tend to play safe in tax issues by
designing their tax system in such a way that enables them to
enjoy certain benefits that accrue to tax havens, but without
attracting the stigma attached to tax havens. Rather than reduce
taxes or charge no tax for all industries, they grant incentives to
one sector after the other, depending on the needs of the day.

Conclusion and Recommendations
Regardless of how adverse the effect of the operation of tax
havens may be on non-haven nations, it should be borne in mind
that two legitimate interests are in issue: the interest of the high
tax nations in sustaining a stable, reliable, and investmentfriendly economy, and the interest of the tax havens in
legitimately utilising the machinery of legislation to attract
foreign investment. Strictly speaking, neither of these interests
overrides the other, and, except a balance is struck and a
compromise reached, things will continue the way they are.
Since “a forum court will not take notice of the revenue law of
another country,”45 the only means by which such compromise
can be reached is to go by an international organisation, which is
sure to take note of all interests involved and reach an unbiased
decision. It is in this regard that the OECD initiative on harmful
tax practices is commendable.The OECD, in 1998, introduced
what was originally known as its Harmful Tax Competition

44

ibid. section 10 (1) and proviso to section 3.
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Per Lord Cunning in Boucher v Lawson (1735) Cas. Temp. Hard 85 144
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Initiative,46 which was subsequently renamed the Harmful Tax
Practices Initiative. The Initiative was intended to discourage the
use of preferential tax regimes for foreign investors and to
encourage effective information exchange among the tax
authorities of different countries. As a result of this, some of the
countries which satisfied the OECD tax haven criteria provided
“advance commitments” to eliminate allegedly harmful tax
practices. In the years since, most of these havens have agreed to
improve the transparency of their tax systems and to facilitate
information exchange. Thus, the OECD initiative appears to have
been successful, in the sense of persuading most havens to agree
to information-sharing arrangements.
Although the process may be gradual, the use of international
bodies like the OECD will finally yield the much awaited
dividend of striking a legal and economically favorable balance
between tax havens and non-havens.

46

OECD, 1998.
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